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Editorial 


PRODUCTS OUT. 


It seems a natural conclusion that the rates on 
products out from important agricultural and manu- 
facturing centers are the vital basis of their pros- 
perity. It must, of course, be understood that rates 
inbound cannot be unreasonable or oppressive, but 
they are not the real influential factor when com- 
pared to those in the opposite way. The food and 
clothing and the necessaries of life for consumption 
‘or a particular market are most important and es- 
sential, but the real basis of prosperity is founded 
on a rate for surplus products turned out by a par- 
ticular community, so that they may have the widest 
range of distribution. Railways know this and in 
4 general way so arrange rates to give this result, 
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in many cases eliminating considerations of distance. 
They must equalize in some way, so they take the 
smaller volume of tonnage for the higher charge. 


WASHINGTON VISITORS. 


The arguments in the intermountain cases and 
the consideration of the long and short haul clause, 


‘brought many prominent men to the capital in the 


interest of shippers and carriers. To anyone not 
familiar with the nature of the controversies in- 
volved, the many expressions of opinion were of 
educational value, and even to those informed the 
sidelights had a fascinating appeal. Men like 
Charles Donnelly of the Northern Pacific, E. C. 
Lindley of the Great Northern, W. W. Cotton of 
the Oregon-Washington Railway & Navigation 
Company, C. W. Durbrow of the Southern Pacific 
(whose memory is a most wonderful possession), 
and Gardiner Lathrop, are worth listening to when 
they give their interpretation of a law. Likewise, 
the shippers were most ably represented by Judge 
H. F. Bartine of Reno, Judge Byron Waters of 
San Bernardino, H. M. Stevens of Spokane, W. R. 
Wheeler of San Francisco, J. N. Teal of Portland, 
Mr. Cousins of the Dalles, Oregon, and various 
traffic commissioners and shippers. On their side 
were Railway Commissioner Shaughnessy of Ne- 
vada, Chairmen Jones of Phoenix, Bradley of Sacra- 
mento, Love of Salt Lake, and Hill of Fresno, all 
addressing the Commission. 

lf we were to suggest to the shippers any im- 
provement in the manner of procedure we might 
recommend the introduction of a greater line of 
direct testimony through competent witnesses. This 
would seem more advantageous than to try to com- 
bat by cross-examination the testimony of railway 
witnesses of an expert character. It is true that 
the Chamber of Commerce sent the manager of its 
traffic bureau, Mr. Mann, who was very conversant 
with his theme, and yet it was purely local to his 
own city. It may have been that all necessary facts 
were brought out by shippers at former hearings, 
but this idea has come to mind and we mention it. 


“The Head-Light’’ Is Here 


Now it is “The Head-Light,” official organ of the 
Chicago Transportation Association, that has joined the 
widening ranks of railroad club publications, The new 
monthly, eight pages, made its initial bow this month. 

The first issue is adorned with a picture of ex- 
President Bickel, a short résumé of the eventful history 
of the club, reports of a growing membership, items of 
club life and breezy personal squibs, and a description 
of the regulations governing the association’s emergency 
benefit fund. The club, which has rooms at the Wel- 
lington Hotel, reports a prosperous condition. 
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MORE OF THE FOURTH SECTION 





Washington, D. C., April 7.—In 
the closing arguments to the Inter- 
state Commerce Commission some 
very interesting opinions were ex- 
pressed by opposing counsel. In be- 
half of the railways C. W. Durbrow 
of the Southern Pacific Company, W. 
R. Cotton of the Oregon Railroad & 
Navigation Company, E. C. Lindley 
of the Great Northern Road, and 
Charles Donnelly.of the Northern Pa- 
cific Railway were the leading factors. For the shipping 
interests, Judge H. F. Bartine of Reno, H. F. Stevens 
of Spokane and Judge Waters of San Bernardino took 
the most active part, and in connection with this con- 
sideration of the question, Traffic Director Barlow of the 
Chicago Association of Commerce, Commissioner Babcock 
of Salt Lake City Commercial Club and Commissioner 
Maxwell of the Denver commercial interests gave voice 
to the sentiments of those they represented. 

It was clearly developed that a wide divergence of 
opinion in the construction and application of the amend- 
menf exists. The contrast was shown emphatically in 
the expressions emanating from General Solicitor Lind- 
ley and those of Judge Bartine. The power of the Inter- 
state Commerce Commissioners, as we interpret Mr. 
Lindley and the other able lawyers for the railways, is 
not substantially changed in its purpose, but is circum- 
scribed by the new method of procedure and the new 
restraint is to be found in application for relief, in lieu 
ef former initiative resting with the roads. Upon a 
showing, therefore, that conditions are existent and po- 
tential in a competitive way, the same departure from 
an absolute construction of the fourth section is per- 
missible as heretofore. Of course this is understood and 
to be granted subject to review as to changing condi- 
tions and the increase or elimination of factors affecting 
rates. 

Our belief is that Mr. Lindley put forth a showing 
of factors in rate making essential in consideration. We 
are quite certain that as business has grown up in 
American commerce, there is in our own country com- 
petition in commodities as well as in rates, and there 
fs competition between water and rail lines, and com- 
petition yet existent between rail lines themselves. The 
question of distance in our business fabric is not the 
sole determination of the charge for transportation. Re- 
verting to the argument of Judge Bartine, who must 
be admitted to be an able and well-prepared advocate for 
his people, it would seem almost impossible to place 
on the Commission the responsibility he desires, for, 
if we follow him, it means rate making by applying 
literally the long and short haul clause, and the making 
of rates in detail by the Interstate Commerce Com- 
missioners. It seems to preclude any intelligent treat- 
ment of business relations between shippers and carriers 
through conferences resulting satisfactorily to the ma- 
jority, and means the making of rates to insure a cer- 
tain measure of growth to each locality, rather than 
prosperity over the national commonwealth. . 

If we were only beginning to lay the foundation of 
transportation, we might introduce a more specific ap 
plication of the rules of justice, but taking things as 
they are, our survey must be comprehensive. Judge 
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Cotton’s appeal for practical results was forceful and 
there is some practical value in his plan for rate making 
also. The question of the reasonableness of rates in 
and of themselves is not involved, it seems to us, at the 
moment, so that any ruling of the commissioners leaves 
this factor open to attack. 

In the support of transcontinental railways, rela- 
tively, we believe that interior territory and the shorter 
haul must bear the greater charge if competition at 
seaports, a natural thing, is permitted. If such inland 
regions get the proper proportion of results reflected 
back to them in transportation, the measure of fairness 
is taken to them, so that they are real beneficiaries 
based on contiguity to sea competition. If the propor- 
tion has no relation to locality, the rate so applied is 
unreasonable. In the central West the competition be- 
tween commodities we consider the most salient feature 
for some practical alignment as against the output east 
of Pittsburg. 

As the measure of exchange between the growers, 
the manufacturers, the railways and the consumers be- 
comes more a direct movement, as it will become, the 
jobber must look for a circumscribed territory wherein 
he can operate. To inaugurate any system of rates, 
therefore, to enable the numerous jobbing cities to ex 
pand in that direction seems to have no special value. 
The wide margin between less carload and carload 
freight has been very much lessened, we fancy, and this 
must result in concentration of the heavy wholesale 
business at the greater and more important centers. 

W. B. B. 





Must Observe Long and Short Haul 


Topeka, Kan., April 7.—Notice that railroads oper- 
ating in the state of Kansas must obey the provisions of 
the state long and short haul law on intrastate charges, 
unless specific exemption therefrom has been granted 
by the Kansas railroad commission, has been sent out 
to various carriers by E. H. Hogueland, secretary of the 
commission. 

The notice reads as follows: 

“Your attention is called to Section 25, Chapter 286, 
of the Session Laws of 1901, the latter part of which 
reads as follows: 


Nor shall it be lawful to charge a greater freight rate to 
haul any class of goods for a shorter distance than for a longer 
one in the same general direction under like conditions, and 
over the same system of road in Kansas, except by the consent 
of the commissioners. 

“It has developed that certain intrastate rates In 
the state of Kansas violate the provisions of the section 
referred to above. Such rates are illegal unless the 
consent of the commission has been obtained in each 
specific case. Application for permission to publish such 
rates must be made to the commission and written 
authority secured.” 


ASKS COMMISSION FOR SWITCHING RATE. 

Indianapolis, Ind.. April 7.—The Angola Brick and 
Tile Company ‘has filed a petition with the railroad 
commission of Indiana asking for a switching rate be 
tween the Lake Shore & Michigan Southern Railway 
Company and the Wabash Railroad at Steubenville, 
Steuben County, and for the installation of a switch 
between the two railroads for the interchange of freight. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


Local Law Cannot Block Interstate 


OPINION NO. 1524. 
No, 2062. 
(20 I. C. C, Rep., 486.) 
CINCINNATI & COLUMBUS TRACTION COMPANY 
vs. 


BALTIMORE & OHIO SOUTHWESTERN 
COMPANY ET AL. 
Submitted December 1, 1910. Decided March 14, 1911. 


1. A local law under whick an electrically operated Interurban 
line has no right to demand a switch connection and inter- 
change of traffic with a steam railway is controlling only 
in so far as it relates to local traffic; it can not be per- 
mitted to operate as an impediment to the movement of 
interstate traffic after the Congress has legislated upon 
the subject by requiring such connection and interchange 
under certain conditions which in this proceeding are 
shown to exist. 


2. The Commissicn ordinarily will not lend its aid to an effort 
by one carrier to secure traffic that is reasonably tributary 
to another line by compelling the latter to join with it in 
through routes and rates; but the theory as to what 
traffic is tributary to a particular railroad must not be 
earried to such an extreme as to impcse upon shippers 
the burden of an unduly long wagon haul. 


3. Through routes and through billing. denied to ints on the 
complainant’s line where it parallels and closely approaches 
the tracks of one or more of the defendants, but required, 
on the special facts of the case, in the interest of shippers 
at other points from five to ten miles distant by the 
wagon roads, 


RAILROAD 


C. B. Matthews and Harry T. Klein for complainant. 

Edward Barton for Baltimore & Ohio Southwestern 
Railway Company. 

R. Walton Moore, Jos. I. Doran and Theodore W. 
Reath for Norfolk & Western Railway Company. 

Maxwell & Ramsey for Cincinnati, Lebanon & North- 
ern Railway Company. 


Report of the Commission. 
HARLAN, Commissioner: 


The complainant company was organized in 1901 
under the laws of the state of Ohio, with charter power 
to build and operate an electric railroad from Columbus 
to Cincinnati. The line as actually constructed in 1905 
reaches neither of these points, but extends from Nor- 
wood, a suburb of Cincinnati, to Hillsboro, a distance 
of some 63 miles; it lies wholly within the state of 
Ohio and belongs to the class of roads commonly re- 
ferred to as interurban roads. It is before us praying 
for an order requiring the defendants “to establish 
connections and joint rates for the interchange of in- 
terstate traffic.” 


~~ Besides contesting the issue on the general merits 
the defendants have interposed one or two objections 
of a technical nature that must first have consideration: 

1. The legal right of the complainant to demand 
& physical connection with the defendants is questioned. 
Decisions of the Supreme court of Ohio are cited to 
show that interurban electric railways are classified in 
that state as street railways, and are controlled by 
Other statutes than those relating to steam railways. 
With respect to the matter of fences, gates, crossings, 
clearances, liability to employes and track elevation, the 
Tequirements imposed on electric lines under the local 








| laws are said to differ materially from those imposed 
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on steam roads. The state courts, as we are advised, 
have definitely held that the laws relating to steam rail- 
roads are not to be understood as being applicable to 
electrically operated roads unless that intention ex- 
pressly appears. One statute to which special reference 
is made contains a provision as follows: 

Steam railroad companies as between themselves, and inter- 
urban and electric railroads as between themselves, shall afford 
reasonable and proper facilities for interchange of traffic be- 
tween their respective lines, for forwarding and delivering pas- 
sengers and property, and shall transfer and deliver without 


unreasonable delay or discrimination cars, loaded or empty, 
freight or passenger, destined to a point on its own or con- 


necting lines. 

The defendants contend that under this provision 
the complainant, being an interurban and an electrically 
operated line, is expressly precluded from demanding a 
track connection with either of the defendant steam 
lines and is also precluded from demanding an inter- 
change with them of equipment and traffic. But under 
the laws of Ohio the complainant seems to be a com- 
mon carrier of persons and property and is actually 
engaged in the transportation of both classes of traffic. 
It also carries express matter. On its line are shippers 
and towns that desire, in addition to its local service, 
access to and from interstate points on the public high- 
Ways operated by the defendants; and in this proceed- 
ing we are asked to open these highways to their in- 
terstate traffic by requiring the defendants to connect 
their lines with the line of the complainant and to 
establish with it through routes and joint rates. Under 
the act to regulate commerce as amended, express 
power is given us to grant such relief. If therefore the 
facts and conditions are such as to warrant an order 
to that effect, we think we need not look beyond that 
act for any limitation upon our authority to enter it. 
A local law under which an electrically operated railway 
may have no right to demand a switch-track connec- 
tion and interchange of traffic with a steam railway may 
be controlling in so far as it relates to traffic moving 
wholly within the state, but it cannot be permitted to 
operate as an impediment to the movement of interstate 
traffic after the Congress has legislated upon the subject 
by specifying the grounds upon which interstate shippers 
may demand such connections and interchange of traffic. 
The general principles underlying this conclusion are 
well understood and have so often been enforced by 
the courts that the citation of authorities seems not 
to be required. 

2. It is also contended that the proper parties 
complainant are not before us, and that we are therefore 
without jurisdiction to order the relief asked. The _ pe- 
titioner made application to the defendants for a switch- 
track connection and, being refused, instituted this pro- 
ceeding upon its own complaint. During the pendeney 
of the proceeding the Supreme court of the United 
States, in Interstate Commerce Commission vs, D., L. 
& W. R. R. Co., 216 U, S., 531, held that .Section -1 
of the act as it then appeared on the statute books not 
only required the application for a switch-track. connec- 
tion to be made by a shipper, but gave us authority..to 
act only upon complaint by a shipper. To avoid .the 
possibility of having its complaint dismissed .on this 
ground, the petitioner, at a subsequent hearing, filed 
with the Commission two letters addressed. to the com- 
plainant, one by a general merchant at Marathon and 
the other on behalf of a lumber company of Hillsboro, 
both being points on the line of the complainant, . As 
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they are of similar import, it will suffice to reproduce 
but one of them here: 
Marathon, Ohio, March 21, 1910. 
The Cincinnati & Columbus Traction Company, 
orwood, Ohio. 

Gentlemen: I beg to advise that your attorney, C. B, Mat- 
thews, may use my name as the coplaintiff in your suit before 
tne Interstate Commerce Commission in reference to inter- 
change of treight and cars. in fact, 1 will do almost anything 
to heip your company in its proceedings in this suit, as it will 
gteatly benefit me and the community at large. 

Wishing you success and trusting this will be satisfactory, 
1 remain, Respectfully yours, 

H. ANDERSON, 
General Merchandise Merchant, Marathon, Ohio. 

The writers of these letters had given testimony 
tending to support the general allegations of the com- 
plaint. An application that they be made co-complain- 
ants, prepared by the attorney of the complainant on the 
authority of these letters, is also of record. To this 
application the defendants objected, insisting, one of 
them perhaps more strongly than the other, that the 
letters and application cannot be regarded as having 
the force and effect of making the two shippers co- 
complainants in- the proceeding. They also contend that 
no application in writing for a switch-track connection 
hag been made by these shippers to either of the de- 
fendants, and that the petition must therefore be dis- 
missed on the authority of the case above cited. 

In the general public interest the Commission has 
endeavored to simplify its practice and procedure and 
to perform its functions in a practical way, without 
permitting merely technical matters to interfere unduly 
with substantial results. In Missouri & Kansas Shippers 
Asso, vs. M., K. & T. Ry. Co., 12 1. C. C. Rep., 483, 484, 
we said: 

While its procedure is to some extent judicial in nature, the 
Commission is essentially an administrative body; and in the 
adjustment of contertisus proceedings of this kind it ought to 
examine into the real substance of the matter unembarrassed 
by considerations that are purely technical. 

The letters of these two shippers, in connection with 
their testimony and their petition to be made co-com- 
plainants, seem to us not only sufficient for all practical 
purposes to bring them before us as co-complainants 
and to serve as their application in writing for a switch- 
track connection, but sufficient to give the defendants 
full notice and to advise the Commission of their interest 
in the questions at issue. On the other hand, the tes- 
timony offered by the defendants seems to cover the 
entire ground, and in making these objections it is not 
suggested that any additional testimony is required by 
the presence on the record of these two shippers as co- 
complainants or that further testimony is in fact avail- 
able. There was also abundant opportunity during the 
months that intervened between the closing of the record 
and the oral argument to have offered additional testi- 
mony. Under such circumstances, to take a technical 
view of the state of the record would be inconsistent 
with our general practice of getting at the substance 
of things when possible; and, inasmuch as the whole 
situation is fully disclosed and we are in a position to 
protect the legal and substantial rights of all the parties 
in interest, we think we may fairly find, as we do, that 
the necessary parties complainant are before us and 
that all the requirements of the act, in order to give us 
jurisdiction of the subject-matter, have been observed. 
Moreover, if the record when closed was defective on 
these grounds the defect may. be held to have been cured 
by the recent amendment to the act, that became effect- 
ive before the case was argued and submitted, and 
which specifically permits complaints of this character to 
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be entertained when filed by the “owner of such lateral 
branch line of railroad.” 

Coming now to the merits, the first inquiry is 
whether a switch connection, using the language of the 
act, “is reasonably practicable and can be put in with 
satiety and will furnish sufficient business to justify 
the construction and maintenance of the same.’ On 
this point we think the record leaves no room for doubt. 
A physical connection with the defendant, the Baltimore 
& Ohio Southwestern, at one time existed at Madeira 
and also at a point spoken of in the record as Hilisboro 
Junction. At the same time there was also a connection 
with the line of the Norfolk & Western at the latter 
point. They were put in when the line of the com. 
plainant was under construction, and were removed 
alter its completion, apparently im accordance with a 
previous understanding to that effect. It is not to be 
doubted that it is reasonably practicable to restore these 
connections at those points or to put connections in else 
where, or that when restored or put in elsewhere they 
can be operated with safety. Nor can it be doubted 
that there will be sufficient traffic to and from points 
on the line of the complainant reasonably to compensate 
the defendants for constructing, maintaining and oper- 
ating such switch connections with the complainant. 

The complainant also demands, as we understand 
the petition, through routes and joint rates to and from 
all interstate points reached by the defendant lines and 
their connections. When the complaint was filed the 
Commission, under Section 15, had authority, after hear- 
ing on a complaint, to establish through routes and 
maximum joint rates and to prescribe the divisions 
thereof, “provided no reasonable or satisfactory through 
route” existed. In the amendment of June 18, 1910, this 
limitation was omitted. As the section now reads, the 
only limitations on our authority to establish through 
routes and joint rates that need be mentioned here are: 
(a) We may not require any railroad involuntarily to 
embrace in a through route substantially less than the 
entire length of its road between the termini of the 
proposed through route. (b) We may not establish 
through routes and joint rates between a steam railroad 
and a street electric passenger railway that does not 
transport freight in addition to its passenger and express 
business. The first of these limitations must, of course, 
be observed in all cases; the second has no application 
in connection with this complaint. 

This is the first occasion upon formal complaint that 
we have had to examine the amended provision. But 
one point that seems to be entirely clear is that, al 
though the complaint was filed before the amendment 
became effective, we can act only under the authority 
that we now have. We gather also from a careful read- 
ing of the amended clause that it was the purpose of 
the Congress to widen the scope of our powers to & 
tablish through routes and joint rates rather than 
narrow them, and to leave in. the Commission full dis 
cretion to act in such cases in the light of all the facts 
and circumstances and according to what may see 
wise, fair, reasonable and equitable in each case. We 

shall dispose of this complaint with that understandiné 
of the extent of our authority. 

For a distance of about. six miles eastwardly from 
Norwood the line of the complainant not only parallels 
the line of the Baltimore & Ohio Southwestern, bu! 

practically adjoins the right of way of that defendast. 
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A few miles farther to the east it approaches and at 
Perintown practically adjoins the right of way of the Nor- 
folk & Western and parallels that road forafew miles to 
Stonelick, at which point it is only about a mile dis- 
tant from the Norfolk & Western. Its station at Nor- 
wood also immediately adjoins the stations of the de- 
fendants, the Baltimore & Ohio Southwestern and the 
Cincinnati, Lebanon & Northern Railway Company. For 
a distance of some four or five miles out of Hillsboro, 
its eastern terminus, the complainant's line again paral- 
lels the tracks of the Baltimore & Ohio Southwestern, 
the rights of way of the two lines being immediately 
adjoining. It was at a point about a mile and a quarter 
west of Hillsboro that the line of the complainant was 
formerly connected by a switch track with the line of 
the Baltimore & Ohio Southwestern and also with the 
line of the Norfolk & Western. On that end of the 
line are the villages of Hoagland, Fairview and Allens- 
burgh, which are, respectively, a mile and a half, one 
mile, and three miles distant from a station on the line 
of the Baltimore & Ohio Southwestern, but much more 
distant from any station on the Norfolk & Western. 
They are small communities with no commercial enter- 
prises of such character that they may be said not to 
be reasonably well served at this time, so far as inter- 
state shipments are concerned, by the Baltimore & Ohio 
Southwestern. Among all the witnesses that testified 
none resided at any of these places, and therefore the 
record discloses no complaint of inadequate transporta- 
tion facilities at these points or the need of additional 
facilities. At the western end of the line are Madison- 
ville, Madeira, Milford, Perintown, Stonelick and Bos- 
ton, some of which are practically within a stone throw 
either of the Baltimore & Ohio Southwestern or the 
Norfolk & Western. Boston, the most distant of the 
points last mentioned, is about five miles by the coun- 
try roads from Batavia and something less from Bald- 
win, stations on the Norfolk & Western; it is not less 
than eight miles from the nearest station on the tracks 
of the Baltimore & Ohio Southwestern. Dodsonville, 
toward the eastern end Of the complainant’s line, is 
also four or five miles distant by wagon road from 
any station on the Baltimore & Ohio Southwestern and 
as much as eight miles from the nearest station on 
the Norfolk & Western. Between that point on the 
east and Boston on the west are a number of towns 
and villages that are located from about five miles to 
a8 much as ten or twelve miles by wagon road from the 
hearest stations on the lines of one or the other of the 
defendants, 

Under the principles announced in Chicago & Mil- 
Waukee Electric R. R. Co. vs. I. C. R. R. Co., 13 I. C. C. 
Rep., 20, we would not open through routes and estab- 
lish joint rates for Norwood or Hillsboro because both 
Places now reach all interstate points over each of the 
defendant lines. Moreover, through routes and joint 
rates between interstate points and Norwood and Hills- 
boro, in connection with the complainant’s line, could 
Not lawfully be required under the terms of Section 15 
of the act as lately amended. Nor should we open 
through routes and establish joint rates between inter- 
state points and Madisonville, Madeira or Hoagland over 
the complainant’s line in connection with the Baltimore 
& Ohio Southwestern, because those points are already 
served by the latter line. Nor should we under the views 
amnounced in that case open through routes and joint 
fates to and from Fairview, Allensburgh, Milford, Perin- 
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town.and Stonelick, all those points being within a short 
and reasonably convenient distance of stations on one 
or the other of the defendant lines. On the other hand, 
under the disposition made of a similar complaint in 
Cedar Rapids & Iowa City Ry. & Light Co. vs. C. & 
N. W. Ry. Co., 13 I. C. C. Rep., 250; we are of the opinion 
that the defendants may properly be required to join 
with the complainant in opening through routes and 
establishing joint rates between interstate points and 
Boston, Monterey, Hartman, Marathon, Quinns Crossing, 
Vera Cruz, Fayetteville, St. Martins, Stringtown and 
Dodsonville. None of these towns is within less than 
approximately five miles, and two or three are ten 
miles or more by the country roads from any station 
on the defendant lines. To say that such places are 
already reasonably well served by either of the defend- 
ants is to announce the definite proposition that a 
wagon haul of from five to ten miles is not an improper 
burden to put upon an interstate shipper. But in such 
a view we are not ready to concur as a fixed rule, even 
when the country roads are so good as the roads in 
this territory are said to be. While we have little 
sympathy with, and will not ordinarily lend our aid to, 
an effort by one road to secure traffic that is reason- 
ably tributary to another road by compelling the latter 
to join with it in through routes and rates, we shall not 
permit the theory as to what traffic is tributary to a 
road to be pushed to such an extreme as to impose an 
undue burden upon shippers. Confining our ruling to 
the special facts of the case and to the points last 
mentioned, we think the prayer for through routes should 
be granted. 

But besides contending that the country traversed 
by the line of the complainant has been adequately 
served by one defendant for not less than fifty years 
and by the other for not less than twenty-five years, 
the defendants also assert that the combined traffic to 
and from this territory is very light, and that the little 
revenue received from it ought not to be taken from 
them by a line that should never have been built; that, 
considering the transportation requirements of this dis- 
trict and the facilities offered by the defendants, the 
complainant’s line is one that would not have been al- 
lowed to be constructed under a system of laws, pre- 
vailing in some of the states, that requires previous 
official sanction when a railroad enterprise is proposed 
and a line laid out, and that “one of the questions in- 
volved is whether the owners of a line of railway thus 
unwisely projected and built can demand a division with 
the older lines at their expense and without any com- 
pensating advantage to the community in general tra- 
versed by the several lines.” In this connection the 
defendants state that no dividends have ever been paid 
on the outstanding stock of the complainant company; 
that its line is operated at a heavy annual deficit, and 
that it is not earning even operating expenses, but is 
approaching bankruptcy. Figures are also given pur- 
porting to show that the freight rates on the lines of 
the defendant railroads to the territory in this vicinity 
produce “not more than 1.3 per cent profit on the in- 
vestment.” Excluding Hillsboro and Greenfield, the gen- 
eral district has lost both in wealth and population since 
1860. It is said, generally speaking, to be an infertile 
and very poor farming country, not producing enough 
grain and feed to supply the local demand. And most 
of the lumber, it seems, has been cleared off. 

The defendants object to through routes and joint 
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rates with the complainant on still other grounds. It 
is insisted that its right of way is unfit for the opera- 
tion of such trains as are used on the regular lines. 
Referring to the matter of ballast, the line of the com- 
plainant is said to be a “one coat” road and without 
any ballast in some places, while in others the fills 
have been much washed. We are also told that the 
bridges in some cases have no sufficient margin of 
safety and are largely made from material discarded 
by the regular lines as second-hand stuff, to be sold and 
not used; that the trestles are subject to the same 
general criticism; that the grades are steep and the 
curves sharp; that while operation is possible, it is 
thought to be dangerous; that such freight cars as the 
complainant has were purchased of the Cincinnati, Ham- 
ilton & Dayton from among those condemned as no 
longer fit for use on that line, and that if put upon either 
of the defendant lines would be “crushed like eggshells.” 
Finally, it is said that the clearances on the complainant 
line are not such as are required by the local law of 
steam roads, although regular line equipment can get 
through; that for five miles the line runs on public 
streets, and that at Madisonville there are two curves 
so sharp that freight cars with standard couplers can- 
not make the turn, shackle bars being required. The 
right of way is from 20 to 60 feet wide, and at no place 
on complainant’s line are there track scales. It has 9 
box cars, 2 flat cars, 4 gondolas and 1 stock car, and is 
therefore not in a position to exchange any equipment 
with the defendants or to furnish any equipment for 
joint use. 

We think that much of this criticism as to the 
physical condition of the line of the complainant is the 
reflection of a special view in which the requirements of 
steam lines with respect to their roadbed and bridges 
were taken as a basis of comparison. Giving due weight 
to the testimony of witnesses on each side of the con- 
troversy, but basing our conclusions more largely upon 
our own investigations, we think the complainant will 
have no difficulty in moving regular line equipment over 
its road. We do -not understand that it is equipped for 
operating long freight trains. But whatever may be 
the facts with respect to all the details of that nature 
referred to in the record, we assume that the self- 
interest of the complainant will be sufficient to lead it 
to make the necessary arrangements so to conduct its 
operations as to be able to move traffic over its line 
with safety. This we think it can do, and this we doubt 
not it will do. We attach no importance therefore to 
the suggestion that the cars of the defendants will not 
be safe on the line of the complainant, or to the sug- 
gestion that if an order is entered requiring the defend- 
ants to join in through routes and through rates with 
the complainant an undue burden will be placed upon 
them under the so-called Carmack amendment to the 
act, because of the condition of the complainant’s road- 
bed and bridges. 

In conclusion we find that the complainant is entitled 
to a switch connection with the line of the defendant, 
the Baltimore & Ohio Southwestern Railroad Company, 
at Madeira, and to a switch connection at or near Hills- 
boro with the line of that defendant, as well as with 
the line of the Norfolk & Westerm Railway Company. 
We shall not here specify the exact points at which 
the connections are to be made. In case, however, the 

parties cannot promptly reach an agreement on that 
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matter an order will be entered. We also find on the 
special facts of the case, as heretofore explained, that 
the record justifies an order requiring the defendants 
to join with the complainant in establishing through 
routes so that shippers on the line of the complainant 
at points between and including Boston on the west 
and Dodsonville on the east may have access to and 
from interstate points under through billing and through 
charges. The suggestion made on the brief of the con- 
plainant is that the joint rates, when established, ought 
not to be greater than the “maximum consisting of the 
present tariffs to Hillsboro and Madeira, respectively, 
and the carload rates upon the complainant’s line.” Cer. 
tainly this demand, as we understand it, is within reason 
from every point of view. We agree, however, with the 
defendants in saying that the case does not seem to 
justify putting them at the expense of reprinting their 
tariffs and getting the concurrence of their connections 
In new joint through rates to and from local points on 
the complainant’s line. This may be avoided if the 
complainant will file its local rates with this Commis- 
sion. This will make them applicable under our rules 
on through interstate movements, 

As the complaint seems to have been abandoned 
by the petitioner so far as the Cincinnati, Lebanon & 
Northern Railway Company is concerned, we have not 
considered that line in reaching the conclusions herein 
expressed. 

On the assumption that the parties will have no 
difficulty in carrying these findings into effect by agree- 
ment among themselves, we shall enter no order at this 
time. Upon being advised of their failure to agree the 
necessary order will be entered. 


Chair Rate Found Unreasonable 


—__—_ 


OPINION NO. 1525. 
No. 2783. 
(20 I. C. C. Rep., 496.) 
HARTMAN FURNITURE & CARPET COMPANY 


vs. 
CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COM- 
PANY ET AL. 


Submitted October 17, 1910. Dated February 14, 1911. 


Through rate of 49 cents per 100 pounds exacted on shipment of 
chairs from Malvern, Ark., via Thebes, Ill., to Milwaukee, 
Wis., found unjust in so far as it exceeded 39 cents. 
Reparation awarded. 


Lawrence Oster for complainant. 

W. F. Dickinson and A. B. Enoch for Chicago, Rock 
Island & Pacific Railway Company. 

Fred H. Wood for Chicago & Eastern Illinois Rail: 
road Company and St. Louis & San Francisco Railroad 
Company. 

F. G. Wright for Chicago, Milwaukee & St. Paul 
Railway Company. 


Report of the Commission. 
CLEMENTS, Chairman: 

This complaint, filed August 18, 1909, attacks 4 
unjust and unreasonable defendants’ charge of $1! 43, 
based on a through carload rate of 49 cents per 1! 
pounds, applied to one carload of chairs, weighing 20,/" 
pounds, shipped on March 25, 1908, from Malvern, Ark., 
to Milwaukee, Wis. 
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It alleges that the sum of the inter 


April 8, 1 


100 pound 
and 18 ce 
1908, the 
through r 
upon the 
$80.75. It 
Defen 
that the 
mediate 
quently re 
assessed, 
at the ti 
The other 
a route 1 
less than 
trary it I 
Malvern 
waukee 1 
We fi 
said thro. 
termediati 
We find 
via Cairo 
to Cairo, 
to Milwa 
through r 
via Thebe 
was estal 
and Theb 
ber 15, 1! 
It is 
that the r 
all the f; 
that time 
39 cents 
tion to t 
the sum co 
much as t 
subsequen 
stated, re 
not enter 
future. 
An or 


At a 
Commissic 
the 14th 

Pre se 
Franklin 
Charles C 


HART: 


THE CHI 
COMI 
RAIL 
LINO 
SAN 
This 

on file, a 

the parti 

things in 

having. 0 

containing 

Which sa 

Part here 








. the 
that 
lants 
‘ough 
inant 
west 
and 
rough 
com- 
ought 
ft the 
‘ively, 
Cer- 
‘eason 
h the 
m to 
their 
ctions 
its on 
if the 
ym mis- 
rules 


idoned 
non & 
ve not 
herein 


ive no 
agree- 
at this 
‘ee the 


ANY 


Y COM- 


1911. 


ipment of 
ilwaukee, 
39 cents. 


zo, Rock 


ois Rail- 
Railroad 


St. Paul 
tacks as 
fF $101.49, 

per 100 
ing 20,700 
ern, Ark. 
the jnter- 
veen Mal 
eents per 

































































April 8, 1911 





100 pounds, made up of 21 cents from Malvern to Cairo 
and 18 cents thence to Milwaukee; that, effective May 28, 
1908, the sum of these intermediates was made the 
through rate; that the charges on this shipment, based 
sum of the intermediates, would have been 
It asks reparation in the sum of the difference. 

Defendant Chicago,. Milwaukee & St. Paul admits 
that the through charge exceeded the sum of the inter- 
rates, and that the 49-cent rate was _ subse- 
quently reduced to 39 cents, but denies that the charges 
based upon the only lawful rate applicable 
at the time of shipment, were unreasonable or unjust. 
The other defendants deny that the shipment moved over 
the sum of the intermediates via which was 
less than the through rate, and allege that on the con- 
trary it moved via Thebes, Ill., and the local rate from 
Malvern to Thebes was 36 cents, and thence to Mil- 
waukee 18 cents, or a total of 54 cents. 

We find that the shipment moved via Thebes at the 
said through rate of 49 cents; that the sum of the in- 
termediates via Thebes was 54 cents, as above stated. 
We find also that while the sum of the intermediates 
via Cairo was 39 cents, made up as follows: 
to Cairo, 21 cents, minimum 20,000 pounds, 
to Milwaukee, 18 cents, minimum 22,720 pounds, the 
through rate of 49 cents applied via Cairo as well as 
via Thebes, and that on May 28, 1908, the 39-cent rate 
was established between these points, via both Cairo 
and Thebes, and this rate remained in effect until Octo- 
ber 15, 1909, when it was advanced. 

It is the finding and conclusion of the Commission 
that the rate of 49 cents exacted on this shipment, under 
all the facets, circumstances and conditions existing at 
that time, was unjust in so far as the same exceeded 
39 cents per 100 pounds. Therefore we award repara- 
tion to the complainant to be paid by defendants in 
the sum of $17.06, with interest from April 1, 1908. Inas- 
much as the 39-cent rate, put into effect over both routes 
subsequent to the movement of this shipment, as above 
stated, remained in effect for more than a year, we will 
not enter the usual order controlling the rate for the 
future. 


upon the 
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An order will be entered accordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 14th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 2783. 
FURNITURE & CARPET COMPANY 
Vs. 

THE CHICAGO, ROCK ISLAND & PACIFIC RAILWAY 
COMPANY; CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY COMPANY; CHICAGO & EASTERN IL- 
LINOIS RAILROAD COMPANY, AND ST. LOUIS & 
SAN FRANCISCO RAILROAD COMPANY. 

This case being at issue upon complaint and answers 
on file, and having been. duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 


Which said report is hereby referred to and made a 
Dart hereof: 


HARTMAN 
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It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or 
before the ist day of June, 1911, to pay unto the .com- 
plainant, Hartman Furniture & Carpet Company, the 
sum of $17.06, with interest thereon at the rate of 6 
per cent per annum from April 1, 1908,as reparation for 
an unreasonable rate charged for the transportation of 
one carload of chairs from Malvern, Ark., to Milwaukee, 
Wis., which rate so charged has been found by this 
Commission to have been unreasonable, as more fully 
and at large appears in and by said report of the Com- 
mission, 


Issues Order on Long and Short Haul 

Washington, D. C., April 7—The Interstate Com- 
merce Commission has issued the following order, known 
as Fourth Section Order No. 5, with respect to the ab- 
sorption of switching charges on long and haul 
rates: 

“At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 20th day of March, A. D. 1911. 

“Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James §S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

“In the matter of application for relief under the 
fourth section of the act of June 18, 1910. 

“Many of the applications filed by carriers for relief 
under the fourth section with respect to certain prac- 
tices now in existence that result in transportation 
charges from and to more distant points that are lower 
than the charges from or to intermediate points, relate 
to the absorption of switching charges at competitive 
stations and not at noncompetitive stations that are 
intermediate thereto. 

“The practice of absorbing switching charges from 
competitive and not from noncompetitive stations is a 


short 


very general one, from which much benefit and little 
complaint results; therefore 


“It is ordered, That all carriers that 
continue or to establish rules for the absorption of 
switching charges be, and they are hereby, authorized to 
continue this practice for the present by the publica- 
tion, filing and posting of schedules in the manner and 
form as prescribed by law and by 
regulations, 

“It is further ordered, That tariffs containing these 
rules need contain no reference to this order. 

“The Commission does not hereby approve any rules 
that may be filed under this permission, all such rules 
being subject to complaint, investigation and correc- 
tion if they conflict with any other provision of the act.” 


may desire to 


the Commission’s 


SOUTHERN CONTINUES IMPROVEMENTS. 

Atlanta, Ga., April 7.—Extensive improvements on 
the line between Atlanta and Macon, involving the lay- 
ing of about 20 miles of lap-siding, passing tracks and 
revision of grades, are to be made at once by the South- 
ern Railway, according to the assistant to the president. 
The passing tracks will be placed at intervals of about 
five miles and each will be long enough to accommodate 
four trains. During the last few months the Southern 
has also completed the work of strengthening the 
bridges on this line and is now operating its heaviest 
locomotives over it. 
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OUTLOOK BY NO MEANS BLACK 


Rate Decision Offers Encouragement to Railroad 
Situation—Carriers Will Go Forward 


BY FAIRFAX HARRISON, 
President, Chicago, Indianapolis & Louisville Railway.* 


It is with some hesitation that I venture to avow 
that there are cheerful views on the railroad situation 
to-day, because there are so many difficulties surround- 
ing the management of railroad property as almost to 
justify a railroad officer in becoming a confirmed pessi- 
mist. But leaving for the moment to others the re- 
hearsal of the difficulties, it may be well to look for 
portents of good omen. Fortunately, the railway horizon 
is not altogether black. Even in the decision of the 
great rate case, which brought bitter disappointment to 
many railway managers who, with confidence, had ex- 
pected from it some measure of relief from their imme- 
diate responsibility—even in that disappointment there 
are grounds for encouragement. 

In one vital respect that great controversy has ac- 
complished something for the railways which has never 
before been possible. The very importance of the ques- 
tions involved and the theory in which the case was 
presented required the Interstate Commrce Commission 
to make a thorough examination of the financial condi- 
tion of all the railways of the United States. The result 
was impressive. With opportunity such as no one ever 
has had before, not even the great banking houses, and 
after months of careful and serious investigation, the 
accredited experts of the government in railway matters 
—the Interstate Commerce Commission—came to the con- 
clusion and certified to the world that under existing 
conditions the American railways are financially sound. 
Think what this means to the doubtful investor. No in- 
dustry seeking capital, with the single exception of the 
national banks, has ever had such a certificate. One 
could now almost endorse on a new issue of bonds 
“Security approved by the United States.” Furthermore, 
because responsible and harried officers of the railways, 
doubtful of the solution of their immediate and pressing 
problem of prolonging successful management, had tes- 
tified that the railways should have additional revenue 
if they are to grow and prosper, the Interstate Com- 
merce Commission added the assurance that, if the 
time shall come when such a view shall be demonstrated 
to be immediately apparent, they (the Commission) will 
exercise the power which the law vests in them and 
permit such advance of rates as may be necessary to 
maintain the sound financial condition which they certify 
now exists. Let us consider for a moment what is the 
import of this declaration and solemn covenant. Every 
successful railroad in the country must continue to grow. 
A railroad which is not a progressive railroad is a dead 


railroad. The American people have been wont to look 


to the railways to lead in promoting and encouraging 
new industry, for there is no industry in which they are 
not partners. As the volume of the business grows the 
railways must expand, and in our Jack’s bean stalk civ- 
ilization such expansion will always be too rapid to 





*An address entitled, ‘“‘SSome Grounds for Encouragement 
on the Railway Situation,’’ delivered before The Transportation 
Club of Indianapolis, March 31, 1911. 
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admit of providing the necessary money out of the 
accumulated railway income, be it never so conserva. 


tively administered. The railways must, therefore, be 
forever calling for new capital, and that they can now 
do and point to a definite assurance that the national 
government will foster and protect the capital so invested, 
It was almost worth the disappointment over the ad. 
verse decision in the rate case to realize this. 
Gentlemen, the railways of the United States are 


not ruined by the rate decision, but it has in truth 
called on them for a tremendous new effort. 

The most important ground for encouragement to- 
day is the fresh stimulus which has been given to the 


study and practice of efficiency in railroad operation, 
for we still hope to overcome our difficulties by self- 
help rather than through enfeebling dependence upon 
a government guaranty. 

I do not now refer to or .advocate the theory or 
the application to the railways of the so-called “sci- 
entific management” which has lately been  bruited 
over the land. Whatever may be accomplished by such 
means in individual industrial functions, we may safely 
assume that “scientific management,” as the term is 
currently used, will never be practiced in the broad 
and complicated problem of railroad operation. The 
representatives of organized labor at the recent hear- 
ing before the Interstate Commerce Commission spoke 
th final word of impossibility to any such expectation 
when they said that American labor would never submit 
to the mechanical limitations of those methods. 

Nevertheless, there is an increased efficiency of 
method which can be practiced and which will go far 
to accomplish the salvation of the American railways 
which are to-day operating on a narrow, and hitherto 
ever-narrowing margin, between the lowest rates in the 
world and the highest wages in the world. 

It may be admitted that many of the methods of 
current railway operation are wasteful, but the railways 
do not stand alone convicted of this serious indictment. 
As a people we are the most wasteful civilization has 
ever seen. It is an evidence of our youth. We use 
our natural resources as a child plays with his Christmas 
toys, with hectic attention now to this, now to that, 
and so little care or forethought that at the end of 
Christmas day many of the gew-gaws are broken and 
destroyed. It has been so with our forests. The state 
of Indiana, once almost entirely forest, stands, scarcely 
a century since the first considerable immigration, prac- 
tically denuded of native lumber supply, so that her 
railways are buying their crossties in northern Michigan 
and in Mississippi. We still see rotting fences of 
walnut rails to testify to the exuberance of the original 
timber and the waste of the pioneers. This beautiful 
city of Indianapolis would to-day be still more beautiful 
if only one in a hundred of the great trees were still 
standing which once made a canopy over its site. It 
will be recalled that the city was laid out in 1821 i? 
a dense forest. Says Mrs. Levering, in her delightful 
“Historic Indiana:” 


After’ Indianapolis actually became the seat of government 
the authorities, being anxious to have the streets opene | UP 


gave the magnificent timber, in what is now Washington : ree. 
to the contractor for removing it. After the trees were [elle 
there were no mills to cut them up and no demand for lumbe!, 
so the logs were rolled up in piles and burned, to the loss % 
the contractor and the regret of later generations. ‘reat 


sugar groves occupied the ground where the Soldiers’ Monu- 
ment now stands and where the State House is situated 
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What has become of the reservoir of natural gas 
which so short a time ago was one of the glories of 
Indiana? It would be merely painful to ask if it has 
peen efficiently conserved and distributed. 

Waste is the characteristic, also, of our agriculture. 
Rejoicing in a soil than which there is no richer in 
the world—the deep, black humus-filled area of the corn 
belt—many Indiana farmers go on robbing the land 
of its fertility with crop after crop, and little thought 


for the future. They have always believed that if the 
incredible should become the actual and their land 
should no longer yield, they could pull up and go West, 
as their fathers came to Indiana, to a promised land 
where virgin soi] forever awaits the plow. Even to-day, 
when the census tells us how many farmers have so 


emigrated, and there appear to be. limits even to the 
hospitality of the West, we see too few Indiana farm- 
ers conserving what they have by keeping cattle and 
feeding on their land at least a part of the abundant 
corn crop, and at this season of the year we even see 
the farmer burning in the field the fodder which might 
have carried some young cattle over the winter. 

We are wasteful, too, in our personal habits of 
extravagance. Senator McCumber of North Dakota put 
this very well and forcibly in Congress the other day 
when he rehearsed what the farmer, so frugal at home, 
spends for a day in New York. Here is his list of 
expenses measured by farm produce: 


Colt Cs 6.0 a EA FRE ONS 
Tip BR Rs  dce chocsdenense cabbages. 
Tip to elevator boy.......... z dozen eggs. 


6 bushels of oats. 
15 
Tip Coe Oe as baw vpwiee viéna 1% bushels of barley. 
% 
2 
1 


BOQ 4560s epees es ccasece ton of hay. 

Tip tO WRIGEE. 6. ccdeiccedece bushels potatoes. 

L MIN ite cawets ee nbnaeeyan sheep. 

Tih Cb WS os ova cewecceees 1% bushels of carrots. 
Bo Se See en 4 bushels of rye. 
Yoo | Saar 1 bushel of onions. 
ROC .. bie eke « ousit.. sae Half a car of turnips. 


So in confessing that American railway practice 
wasteful the railway man simply takes his 
place beside his fellow citizens in other walks of life, 
but there is an economic pressure on him which no 
other class of the community has yet felt, and this 
his been teaching us since the panic of 1907 that we 
must learn to practice efficient economy in railway 
operation. Mr. Brandeis has undoubtedly quickened this 
study by quoting so publicly and so dramatically as 
to arrest the attention of the nation, the extravagant 
claim of one of the efficiency engineers that the railways 
might save a million dollars a day by adopting his 
particular panacea. While little serious consideration 
has been given to this claim, it is a fact that since Mr. 
Brandeis sounded his clarion, many responsible railway 
Managers, who had some difficulty in restraining their 
immediate indignation at the impertinence of the asser- 
tion, have been looking about with renewed energy to 
to see where they can institute greater efficiency of 
operation. Men who have reached the top because 
they have been more efficient than their fellows are 
how taking up their belts another hole and asking 
questions which have set many a subordinate forward 
to a realization that he is spending money unnecessarily 
‘0 accomplish his particular stint of work. ‘ 

If the operating offices are studying more closely 
their unit costs today, it may not be considered inop- 
bortune to question whether the traffic officers may not 
With profit study the efficiency of their methods also. 
One can fairly ask whether rate-making as practiced 


has been 
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to-day is as efficient or as systematic as it might be. 
It has been well said, in explanation of the apparent 
lack of system, that railroad rate-making is not a sci- 
ence, but, like any other price-making, is an art. But 
this statement will not justify beyond criticism our 
present methods of making rates. Artists are notori- 
ously given to vagaries, and, yielding to no one in 
admiration for what is perhaps the best equipped set 
of men in the railway service—the traffic managers—it 
must be admitted that there has not been much technique 
in their practice of the art of rate-making in the past. 
They have seldom based their rates on principle; they 
have sought chiefly to secure tonnage and move it, and 
they have, out of very human necessity and temptation, 
made many compromises under the exigencies of com- 
petition, which have resulted in the present low basis 
of rates. Every shipper knows that he has secured 
the reduction of more rates from the traffic manager 
than from the railroad commissioner. It is doubtful 
whether any current rate between competitive points 
can be analyzed to principles; usually it is the result 
of transportation and commercial history, and as little 
represents the “value of the service’ as it does the 
theory of “what the traffic will bear.” 

But hereafter, under government regulation, the 
rate-maker must base his work upon principle, and 
while probably he can never, under our American con- 
ditions, create a strict science of rate-making, he can 
promote the art into a profession. A profession is the 
practice of individual initiative under established rules; 
the lawyer shapes and weaves the settled rules of the 
law to meet new facts and conditions under the reg 
ulation of the courts. The surgeon adjusts his every 
operation to the sudden emergency, but always within 
the limitation of the binding etiquette of his profession. 
Both lawyer and doctor draw on science, the recorded 
theory of the philosopher, and both use art in the par- 
ticular application, but always they can cite a principle 
for everything they do; and it is in this that a pro- 
fession differs from an art. The great painter is little 
bound by rules and philosophy; the musician even less; 
their individual genius flowers differently in every gen- 
eration. The nightingale cannot tell why he gushes 
melody. 

It is possible that the rate-maker in the past has 
modeled himself more on the nightingale than on the 
lawyer and the doctor, but it is a cheering promise 
for the future of American railway practice that the 
necessity of constantly justifying his rates upon the 
witness stand is forcing the traffic officer to study, for 
example, the cost of service as an element of the basis 
for a rate. 

It is fair to say that the traffic officer has had pe- 
culiar handicaps not of his own making. One of the 
greatest difficulties he has met in adjusting himself to 
regulation has been the unfortunate ease with which 
the lawyers have defended what is sometimes bungling 
rate-making by the terrible plea of confiscation. When, 
in the case of Smyth vs. Ames, the Supreme Court 
of the United States laid down the principle that there 
is a minimum below which regulation may not reduce 
railroad revenue, and restrained, on the ground that 
they were confiscatory, the maximum rates which the 
state of Nebraska had sought to impose on the rail- 
ways, a swarm of injunctions was let loose, like locusts 


























upon the land. Every time governmental authority reg- 
ulated a rate or a system of rates, the railway officers, 
under the advice of counsel, pulled long faces and 
pleaded poverty. While in some cases of a _ general 
attack upon a whole system of rates it was a sound 
plea and well taken, in other cases, involving a single 
rate alone, it was Pickwickian. 

As a result of the analysis by the Interstate Com- 
merce Commission of the financial condition of the rail- 
ways as a whole, confiscation, as a working hypothesis 
in practical] rate-making, is likely to be relegated ta 
the limbo of history, to be there reserved for invocation 
in those rare cases where sudden popular fury seeks 
to overthrow all constitutional limitation and the very 
bulwark of property. 

The study of systematic rate-making has been con- 
fused also by the will-o’-the-wisp of the physical valua- 
tion theory. At first it was the popular advocate, the 
shrewd politician, who seized upon physical valuation 
as a slogan because he had heard so much of watered 
securities that he believed that a valuation of railway 
property would afford an automatic excuse for com- 
pelling a reduction of rates. But after the first few 
valuations had been made the shrewd politician dropped 
that theory like a hot potato. The practice of the rail- 
ways in the past of putting back into the property 
so large a proportion of their revenues through mainte- 
nance expenses, and the increment of real estate values, 
which the railways claimed equally with the owner of 
the corner lot, were demonstrated to have run up the 
physical value of most of the railways, when ascertained 
by any fair system of appraisal, to a figure which was 
dangerous to the theory that rates were too high if 
based solely on physical value. So some railways them- 
selves who at first had opposed physical valuation, 
seized upon the discard of the politician and promoted 
it into a ground for an injunction. But probably this 
plea must now be abandoned also by the railways. 
The implacable logic of the suggestion that on this 
theory as values are constantly increasing, rates must 
also constantly increase, would seem to put an end 
to rate-making on the simple arithmetic of physical val- 
uation, for every student of political economy knows 
that railway rates in the United States, taken by and 
large, have, through the operation of general economic 
laws, gradually and steadily decreased. 

I believe that most traffic officers will be glad to 
be put to the necessity of justifying their rates by 
the more difficult appeal to the merits of their handi- 
work, and so to become practitioners of what will be 
recognized as a learned profession. 

It is a cheerful sign of the times also to observe 
new evidences of increasing efficiency in the practice 
of the government function of regulation. A jury em- 
paneled from the general body of citizens is doubtless 
as well qualified to judge the merits of facts in con- 
troversy as any human agency; they represent what 
the poet terms the Common Sense of Most. But when 
it comes to passing upon the merits of the technical 
activities of highly organized and sensitive functions 
like those involved in the operation of a railway, it is 
not too much to ask that at least a special panel 
should be drawn for the jury in such cases. Whatever 


may have been the case in the past, when regulation’ 


was in its infancy, to-day the government officers who 
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administer the powers of regulation which the state has 
assumed to exercise, are becoming daily better qualified 
and more expert in their duties, and as they appreciate 
the problems of the railway officer and learn from 
personal contact that, like themselves, he is_ usually 
a very human man trying to do his duty to those who 
employ him, and very little of an octopus, they have 
grown tolerant and, while alert to perform the ful! 
measure of their public duty, are increasingly willing 
to be fair, even when there are strong evidences of 
momentary popularity to be derived from doing the 
thing which is unfair. 

While discussing regulation, I venture to suggest 
to some of you who are engaged in other industry than 
railroading, that regulation is not likely to be forever 
limited to railroads. The railroads have perhaps been 
through the worst of their experience, and are now 
almost ready to take their place in the safe and strictly 
supervised rank of the national banks. In the next few 
years they will probably be able to view with sympathy 
the similar subjugation of other branches of industry. 
The recent decision of the Supreme Court upholding 
the corporation income tax law has firmly driven in 
the entering wedge of effective and implacable gov- 
ernmental control of all corporate forms of activity. 

The system of the social democratic state which 
regulation of industry involves may thus be enabled 
to fasten upon all our commercial life. It will per- 
haps next manifest itself in respect of our manufac- 
turers, and it will not be confined to the trusts. The 
small railroad has been included with the great system 
and is regulated equally with them; so the logic of 
regulation will involve the small manufacturer with 
the great. Perhaps not even the press will escape 
regulation. Ferdinand Lasalle, who, in the middle of 
the nineteenth century was preaching in Germany, advo- 
cated social doctrine, much of which has now matured 
into political commonplace, included the press in his 
program of state regulation of business activities. He 
maintained that the press could be debauched only by 
the tendency to become not a pulpit of light and learn- 
ing, but a commercial venture, deriving its principal 
revenue, and even some inspiration, from paid adver- 
tisements, and to preserve the freedom of the press 
he proposed that by law the publication of advertise 
ments should be limited to a government gazette. Re 
cent events in the Post Office Department at Washing- 
ton imply that this is not impossible, even in the United 
States. We can then imagine the rural free delivery 
carrier of the future leaving daily at every vine-clad 
cottage a pound of Congressional Record encompassed 
and illustrated by five pounds of advertisement, while 
the contemporary muckraking magazine will be clad 
in the consciousness of the rectitude of its intentions 
and will bear on the modest cover of its slender pro 
portions the image of a fig leaf. 

The day of the Manchester school and laissez faire 
is gone. The day of the social democratic state is 
dawning. Personally, I do not repine at the change, 
although -I have been educated in the school which 
thrilled with the achievements of- unregulated capital. 
I do not mean to laud the mere sudden acquisition of 
great and vulgar wealth by individuals, but, regarding 
that as an incident to the national increment of 
strength and power through the development of the 
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national domain, the period through which we have 
lived and which is now drawing to a close has wit- 
nessed superb daring and skill and courage on the 
part of our captains of industry. It is they who have 
made our vast country blossom where it was wilderness. 
It is they who have accomplished for the United States 
what every nation of the world seeks ardently as an 
assurance of existence—a steady increase of population 
—py providing through their activities the compelling 
allure for immigrant labor. In fine, they must be chiefly 
credited with those industrial triumphs which brought 
our country in the brief period between the Civil War 
and the Spanish War to a commercial position which 
has challenged the political and military respect of 
the entire civilized world. Perhaps we grew too fast, 
grew nevertheless, and that growth was due 
in no small measure to the methods of the men who 
dared and in daring did, as most adventurers do, things 
which a subsequent and more intense civilization can- 
not approve. 

The railways of the United States are part of the 
achievement of these men and they have suffered a 
terrifle economic upheaval to pay for their sins. Though 
the consequent struggle for the continued existence of 
the regime of private ownership and initiative is not 
yet finished, I venture to believe that the railways may 
still work out their salvation, but only if they will 
bend their energies more to increasing the efficiency 
of their methods—to intensive cultivation of their op- 
portunities—than to resistance of decrees which or- 
ganized society has determined to enforce upon them. 

Facing, then, the inevitable and changing front, as 
the world did after the battle of Waterloo, it is the 
duty of railway officers of every rank to-day to adjust 
themselves to the new conditions and accomplish in 
their profession a new achievement of which hereafter 
the American people can be as proud as they now 
are of the marvel of the construction of the railways 
in the generation which is dead. 

It is no time to lament the past or recriminate the 
inevitable. If it is a time of adversity it is the more 
a time for courage and cheerfulness, like that of Paul 
Jones on the Bonhomme Richard, when, his ship riddled 
and his masts shot away, his flag at last fell to the 
bloody deck. “Have you struck?” called the English 
captain, and Paul Jones replied with a voice of thunder: 
“Sir, I have just begun to fight!” 

Every schoolboy knows what was the result, and 
every schoolboy will know what the American railways 
can do in similar plight. 


but we 


COMMISSION NOT TO APPOINT COUNSEL. 

i Des Moines, Ia., April 7.—The Senate, by a vote of 
23 to 22, has decided that the state executive commit- 
tee, and not the railroad commission, will have the 
appointment of the commerce counsel for the state pro- 
Vided for in the Cunningham bill. The measure, as a 
Whole, is meeting with hard sledding, and it is said that 
attempts to kill it may be successful. 





GRAND TRUNK PLANS IMPROVEMENTS. 

Toledo, O., April 7.—It is reported here that the 
Grand Trunk will double-track its line between Detroit 
and Durand. An order has already been placed for 
twelve new locomotives. 
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END FOURTH SECTION HEARING 


Railroads and Shippers Conclude General Dis- 
cussion of Amended Long and Short 
Haul Clause 





(Special to The Traffic World.) 

Washington, D. C., April 3—The hearing on the 
long and short haul clause of the amended act to regu- 
late commerce was concluded here Saturday afternoon. 

A report of the final sessions before the Interstate 
Commerce Commission, taking up the hearings where 
the summary in the preceding issue of THr TRAFFIC 
Wortp left off, follows: 

Traffic Manager Woodworth of the Northern Pacific 
finished his testimony Thursday afternoon. He declared 
that while the blanketing of rates eastbound was prob- 
ably the best way of settling the demoralization that 
existed until 1898, he was decidedly of the opinion that 
a westbound blanketing would not be a good thing. 

At the afternoon session last Thursday the exami- 
nation of Woodworth was completed. Mr. Woodworth 
said that while the eastward blanketing of rates is prob- 
ably the best way of settling the demoralization that 
existed, as he claimed, until 1898, he was decidedly of 
the opinion that a blanketing in the opposite direction 
would not be a good thing. 

“Why don’t you give as good rate to an intermediate 
point west of Chicago as for an equal dsitance east of 
Chicago?” asked Mr. Stephens, immediately after Mr. 
Woodworth had said mileage should be considered in 
rate making. Witness answered that the rates were 
made on points east of Chicago under conditions not 
prevailing west thereof. Mr. Stephens wanted to know 
if it is not the policy of the Northern Pacific to make 
packing house products, linseed oil and several other 
commodity rates, so as to enable their producers to 
compete with any manufacturers in Spokane and every 
other point west of Chicago which do not get as favor- 
able rates, either actually or on a mileage basis. Mr. 
Woodworth admitted that there may be inequalities in 
rates, but they are not intentional. Mr. Stephens cited 
the rate on linseed oil as higher than the rate on paint. 
Mr. Woodworth said the company’s attention had been 
called to that, but that one fact does not indicate a 
policy on the part of the company to give eastern manu- 
facturers the business of supplying Spokane and other 
markets rather than local manufacturers: 

The witness said a reasonable, normal, first class rate 
from New York to Seattle, made without regard to 
water competition, would be $3.70. That figure, he said, 
would give the Northern Pacific its $3 rate from St. 
Paul to Seattle. 

Mr. Woodworth said that about 1,625,000 pounds of 
freight from the Atlantic seaboard to Spokare during 
the year 1910 was transported. E. C. Lindley, of the 
Great Northern, at that point put in the figures pre- 
pared by the Department of Commerce and Labor, show- 
ing that the value of imports into the Puget Sound ter- 
ritory amounted last year to $24,000,000, the importa- 
tions more than trebling since 1904. Mr. Woodworth 
justified the $6 a ton rate on copper from Montana on 
the ground that Michigan copper moved on lake rates 
and Montana copper would not move out unless put on 
a competitive basis. 



















































It is not the policy of the Northern Pacific to force 
commodities to travel past the point. of consumption 
so as to get a back haul. Witness was unable to state 
what percentage of tonnage to Spokane goes first to 
the terminals and thence back. 

He could not see that higher or lower rates would 
affect the cost of living to such an extent as to keep 
anyone desiring to come to Spokane to do business in 
which he thinks he can make a profit. 

The railroads closed their introduction of testimony 
and the shippers began with their testimony Friday 
morning. W. W. Cotton, for the Oregon-Washington 
Railway & Navigation Company, called attention to the 
fact that that system was built from the west toward 
the east primarily to handle the back haul business. 
It was built to carry to the interior the goods brought 
in by water and, of course, to bring back whatever 
products of the soil, mines and forest there might be 
offered along the rails of that company. Attention was 
directed to the difference between that road and the 
transcontinental roads built from the east to compete 
with the water carriers in coast to coast business. 

F. A. Jones, traffic manager of the Maricopa County 
Commercial Club, was the first witness called to the 
stand by Judge Waters, counsel for shippers in southern 
California. He came loaded with exhibits showing com- 
parisons of rates as far back as 1889, when the San 
Bernardino shippers made their first complaint against 
the back haul rate being added to the terminal rate 
for interior points. Mr. Jones said that rates on com- 
modities that move by sea are higher now than they 
were in 1889, when southern California began making 
its fight for the abolition of the back haul principle. 
He presented tables of commodities moving by sea, 
those moving by rail and the commodities that theo- 
retically move by sea, but as a matter of fact do not 
move in that way. Another exhibit showed the produc- 
tion of an immense quantity of high class eastbound 
tonnage in southern California. Still another was one 
showing that the railroads had to furnish 131,688 cars 
last year to haul the production. These figures Mr. 
Jones claimed were taken from statistics prepared in 
accordance with the laws of California. The four. coun- 
ties have a population of 149,000, owning property of 
an assessed valuation of more than $113,000,000. 

In. addition Mr. Jones told how many acres under 
cultivation, the number of fruit trees, all of which caused 
Mr. Durbrow to ask what relevancy it had to the ques- 
tion of whether the terminal rate is one compelled by 
water competition. 

“We're not contending that bearing fruit trees are 
earried either by rail or by water,” observed Mr. Dur- 
brow. 

Mr. Jones retorted that the statistics of the Pacific 
Car Demurrage Bureau would have relevancy, whereupon 
he put in figures to show the car movement in and 
out of the four counties, with another showing the same 
facts with regard to Pomona, in Los Angeles county. 
He estimated that three-fourths of the loaded car move- 
ment is eastbound. 

From statistics the witness passed a discussion of 
the unreasonableness of the imposition of the arbitrary 
placed on the business of the four county district. He 
said it is unreasonable in that it is higher than for the 
longer haul to Los Angeles, where practically no ton- 
nage is originated. As to the range of water competi- 
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tion. influence, he placed the Atlantic seaboard boundary 
at the Pittsburg-Buffalo line. His limit on the west 
coast was geographically about the same. He said he 
could see no reason why the water carriers absorb local 
rates-on the eastern seaboard which should not operate 
on the Pacific, although he admitted that, as a railroad 
man, as he was at one time, he did not know of ship- 
ments being carried back into the interior on the Pacific 
coast on through rates by water from the Atlantic coast. 


A. E. Tate, a business man at Pomona, estimated 
that the back haul rate paid by him on goods brought 
to Pomona added an extra cost on his freight bills of 
$1,000. He said the goods he sells could be brought in 
by water, but they are not because of the longer time 
in transit. Manufacturers at Pomona are handicapped by 
the fact that Los Angeles manufacturers have the benefit 
of the terminal rate. There is capital that would be 
invested in manufacturing if the handicap of the back 
haul rate could be done away with. 

Roy Hall, a hardware dealer at Fresno, testified that 
the back haul rate from Stockton takes from $2,500 to 
$3,000 a year. So far as he knows, none of the freight 
he receives passes through the terminal. Mr. Hall 
said the San Joaquin River is only ten miles away, in- 
stead of ninety, as one witness testified, or seventy-five, 
as another said. 


“The California courts have said the San Joaquin 
is navigable,” he testified. 
“Once a year, when the water is very high,’ inter- 


jected Mr. Durbrow. “A sort of Noah’s ark affair.” 

“About like that to Marysville,” added Commissioner 
Lane. 

Frank M. Hill, manager of the Fresno Traffic Bu- 
reau, testified that he believes the present freight ad- 
justment between the interior points and terminals is 
unjust and unreasonable. 

George M. Cooley, a merchant at San Bernardino, 
declared that he began shipping to California 
the advent of railroads in his territory. 


before 
Since the com- 


ing of the railroads he has made no shipments by sea 
until a few months ago. He testified that at a conference 
of the general freight agents and the Southern California 
Freight Bureau, the railroad men promised that if any 


of the merchants could show a lower rate by rai! and 
sea to San Bernardino than the all-rail rate, they, the 
freight agents, would apply to the Interstate Commerce 
Commission for permission to make a rate that would 
meet such competition. Mr. Cooley thereupon in Janu 
ary ordered a carload of iron pipe from the Pittsburg 
mills. He told the committee that the sea and rail rate 
he got is one cent higher than the all rail, but that he 
has not yet received his freight. Mr. Cooley testified that 
he figures rail shipments to be worth 10 -per cent more 
for marketing purposes than goods shipped by sea be 
cause they are in better condition. 

Just before the end of the morning session W. R 
Wheeler, manager of the traffic bureau of the Mer 
chants’ Exchange of San Francisco, was called to the 
stand by Seth Mann. The witness related briefly his 
experience as general manager for a large wholesale hard- 
ware house in San Francisco and the study he had 
made of the rate question. In answer to questions bY 
Mr. Mann, he said the commodity rate is due entirely 
to exceptional conditions and circumstances, and justt 
fied only by them; that the classification of freight and 
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the application to them of class rates is the logical 
for fixing carrying charges. 

Mr. Wheeler contended that all rates are based on 
sea carriage or sea competition, as the customary term 
has it. Always with the understanding that the charge 
for the land haul is just, he said, the combination of a 
haul by sea to the terminal and then the added charge 
for the transportation to the interior point. That, he 
contended, is the only logical way to make a rate to 
the interior, because the water route is the oldest in 


way 


point of fact, dating rate making from the time when 
man began transporting commodities in a commercial 
sensi Before there were railroads to the Pacific Coast 


the traffic moved via the sea and was thence hauled 
back into the interior by horse or ox-drawn vehicles. 
The combination of sea-haul rate and the “back-haul” 
rate by land is, therefore, the only logical combination, 
always, of course, provided that the land-haul rate of 
itself is not unreasonable. He contended that in prin- 
ciple that combination covers the entire country, making 
rates to and from Chicago naturally the highest in the 
country. He maintained that blanketing the rate from 
Chicago to the Atlantic seaboard is illogical and gives 
to that interior point an advantage not natural, as com- 
pared with places nearer either ocean. 


He contended, and illustrated with examples, that 
while one commodity might be taken out of a class and 
given a commodity rate, while another very much like 
it remained either in the classification or bore a higher 
commodity rate, the fact is not to be taken as _ indi- 
cating anything illogical. On the contrary, it indicated 
that something in the risk of sea carriage caused it to 
carry a higher rate. For illustration, planished or Rus- 
sian iron carries a higher rate than iron plates, for the 
reason that its damage by sea water is much greater 
than would be the case by iron plates. In the same 
way, horseshoes would not be damaged near so much 
by water as would horseshoe nails. 

When the influence of the sea carriage disappears, 
there is no justification fer different rates on articles 
so nearly alike. At that point Commissioner Lane asked 
about the rates and the return per car, bringing out 
that Russian iron from McKeesport, Pa., yields as high 
as $540 per car, while the return to the railroads on 
citrus fruit is only about $350 per car, although the 
service for citrus fruit is admitted to be more expensive. 
Witness said that while in. appearance a rail rate might 
appear much higher than a sea rate, as a matter of 
fact, considering insurance, interest and the risk of 
damage, it would be much lower, as indicated by Mr. 
Cooley in his discussion of the rival shipments of iron 
pipe. The railroads must give these matters very close 
consideration, said Mr. Wheeler, with a view to conserv- 
ing their revenues, and that is why they must take into 
consideration the value of commodities to be shipped. 

The witness said that he had consulted traffic men 
as to the effect on sea rates the opening of the Panama 
Canal will have. They told him that a rate of $4 or $5 
a ton will be the result, plus, of course, whatever toll, 
if any, the government may impose. He said that that 
Will be less than half the present rate on westbound 
cargoes. 

At the Friday afternoon session Mr. Wheeler contin- 
ued his exposition of his theories with regard to the log- 
ical way of making rates, based on his basic theory that 
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the sea haul is the prime factor, the elimination of 
which is a natural impossibility. He maintained . that 
San Francisco is the natural gateway for California and 
Nevada, recognition of which is denied by the railroads 
in granting of rates to what are called the interior 
terminals. He insisted, though, that interior points 
were in the first place entitled to reasonable rates. 
Further, they were entitled to the advantage of the 
combination of commodity rates to the nearest seaport 
plus the local or backhaul charge if that combination 
rate were lower than the direct rate established as 
reasonable. But, further than that, he resisted the 
idea of compelling railroads to equalize geographical 
disadvantages. The San Francisco wholesale merchant 
must be allowed the advantage of ocean competition 
or there would be no such competition. The basis, 
and only one, said the witness, for the railroad com- 
modity rate from New York to San Francisco was the 
sea route between those cities. To give an interior 
point the same commodity rate would mean to ignore 
the haul between San Francisco and that place. 

Mr. Wheeler looked for no further increases in 
transcontinental rates, but rather to substantial de- 
creases because of development of ocean shipping, and 
particularly so because of the impetus the Panama 
Canal will afford. The railroads will be forced to give 
lower commodity rates, and these will reflect on all 
-interior points. 

The Pacific Mail had never done San Francisco 
any good in a competitive way, he said, but the Bates 
& Cheseborough line had achieved marked results. He 
maintained that San Francisco’s rail rates had not yet 
been reduced to a “true sea level rate,” but he had 
bright hopes for the future. 

On cross-examination Mr. Stephens read from a 
hearing of a year ago, trying to make it appear that 
Wheeler had then pointed out that the canal would 
give no competitive advantages for the Pacific Coast. 
The witness finally explained that these remarks had 
been made when he was testifying before a congres- 
sional committee a year ago that no advantages would 
be reaped from the Panama ditch if the railroads were 


not prohibited from establishing steamship 
stifling competition. 


lines and 


Wheeler testified that the general increase of rates 
inaugurated about two years ago was “disastrous” to 
the railroads. “It stirred the people up on the rate 
question,” he said. “For San Francisco out of it came 
the Bates & Cheseborough line and the discontinuance 
of the automatic method whereby Pacific Mail 
increased as rail rates were raised. 


rates 


Marysville, Sacramento and Stockton are entitled to 
commodity rates in so far as they enjoy ocean com- 
petition, he said. In his opinion the sea was the only 
reason for such a special rate, and what justification 
there could be for giving an interior point terminal 
reductions he did not know. San Francisco was entitled 
to enjoy the conditions of her geographical position, and 
the equalizing of the situations of cities with regard 
to sea and rail must be left to the manufacturers and 
not to be imposed on the transportation agencies. The 
railroads must, however, give the interior points rea- 
sonable rates according to all the principles laid down 
by the Interstate Commerce Commission. 
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Arguments were begun and brought to a conclusion 
on Saturday. 

Application. of any of the bases proposed by the 
interior people, Mr. -Durbrow argued, would result in 
commercial chaos, hurtful to the great East, the middle 
West and the Pacific Coast, without any real benefit 
to Reno, Salt Lake, Phenix, Spokane or any other 
interior points. He contended that if the terminal rates 
were made the maximum rates for the interior points, 
places still farther away from the coast would make 
applications for still further reductions. As to the 
complaining points being able to distribute after ter- 
minal rates had been applied, the answer to that, he 
contended, is that each point would be confined to a 
very limited area tributary to itself, as is the case 
now when an interior point is able to avail itself of 
carload rates and distributes in less than carload lots. 
The revenues of the railroads would suffer because of 
the forced readjustment. He thought the Commission 
should grant the application of the railroads for a con- 
tinuance of the present logical way of making rates 
and disturb it no farther than indicated by its an- 
nounced proposals with regard to Spokane and cities 
similarly situated. 

N. H. Loomis, general solicitor for the Union Pacific, 
after reviewing the cases decided by the Supreme 
Court, under the original fourth section, particularly 
the Behlmer case, propounded for himself the question 
as to what change the amended fourth section makes 
in the rules laid down by the courts. Before answering 
it he outlined the passage of the amendment through 
Congress. He contended that the only change is that 
the Commission, and not the railroads, in the first in- 
stance, pass on the question as to whether the cir- 
cumstances and conditions are substantially dissimilar. 
Necessarily that means that the Commission must make 
an inquiry. If it finds that conditions and circum- 
stances are dissimilar, it must exercise a legal, if not 
a judicial, discretion and declare how much of a 
departure from the hard and fast rule that no higher 
rate may be charged for a short than a longer haul. 

The conditions which caused the Supreme Court 
to lay down the rules for determining a just and rea- 
sonable rate are in no wise different now than they 
were when the rules were formulated. The amending 
of the fourth section does not change them. Mr. Loomis 
quoted, in an approving way, the language of Senator 
Dixon of Montana wherein the latter said the only 
change produced by the change in the statute is a 
shifting of the burden of proof. It requires the rail- 
road desiring to depart from the hard and fast rule 
to show the Commission that circumstances and con- 
ditions are dissimilar. Congress doubtless desired to 
save the intermediate points from unjust, unreasonable 
or unduly discriminatory rates, but the Commission 
had the power to protect them in that respect before 
the section was changed. The long series~of decisions 
made before the language of the law was changed apply 
now and will continue in their application. 

The conditions which produce the competition at 
terminal points are of a fluctuating character, and 
necessarily if the Commission is to preserve the privi- 
lege of a carrier to meet rates made by carriers not 
under the interstate commerce law, the Commission 
must take cognizance of these fluctuations. 
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Dealing with the question of water competition, 
Mr. Loomis quoted at length from decisions of the 
Commission that, while water competition has been 
made to do heroic service in sustaining anomalies jn 
freight rates at various points in the country, it is 
really a vital matter with which the transcontinental 
railroads are required-to deal. This competition, when 
the Panama Canal is completed, will be a dominant 
and compelling factor. He said that, notwithstanding 
the fact, that in the Reno case the effect of water 
competition as it now exists and will exist when the 
canal is finished was minimized. 

It was useless for him to argue that water com- 
petition exists and is a factor when the Commission 
had already decided that it is so. All he really de 
sired was to call attention to the fact that the testi- 
mony submitted at this hearing had been brought 
down to date and serves merely to make stronger 


the foundation upon which the Commission based its 
decisions. 

EK. C. Lindley of the Great Northern said that all 
he wished to do was to call attention to some rules 
of statute. The first was that the Commission in wn- 
dertaking to do anything any different than it has 
heretofore been doing, places upon the Commission the 
burden of justifying the exercise of any new power 


by putting its finger upon the express authorization 
in the statute. A second was that a proviso is a 
limitation, not an extension, of a power granted in 
the body of the statute. 

He contended that the idea that the amended sec- 
tion enlarged the powers of the Commission is in 
direct violation of that rule. He contended that the 
proviso in the amended section had nothing to do 
with the powers granted in other sections; the powers 
as to rates are granted in other sections. He mail- 
tained that the reasonableness of rates is not involved 
in an application for relief under the new section 

Congress has declined, every time it was urged 


to make distance the only factor in the making of a 
reasonable rate. The courts have said that four fac. 
tors enter into the making of a competitive rate. Any 
attempt on the part of the law-making body to eliminate 
any one of those four would be futile. He contended 


that if any one of the four factors exists at the more 
distant point, it is the duty of the Commission 
grant the relief. He maintained that notwithstanding 
arguments to the contrary at this hearing, it is still 
within the option of the carrier to say what rate shall 
be. He denied the contention that the Commission shall 
name the rate. He construed the .word “extent,” in 
the amended section, to mean for how long and for 
what quantity of territory the higher rate for the 
shorter haul may be maintained. 


In conclusion, he said that in his opinion the 
Commission must if the carriers show the existence 
of one of the four factors that control the making 
of a competitive rate, grant the relief and that after 
the carriers have so made their rates, the Commissi0 
will proceed under the law as it now reads to meet 
the objections that may be lodged against the rates 
so made, if they are challenged. In other words, the 
Commission has not been empowered to declare, in 
the first instance, what measure of discrimination m4! 
be made against the intermediate points. 
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Seth Mann, for the San Francisco Merchants’ Ex- 
change, said that the Commission, time and again, has 


corrected historic discriminations. “A historic wrong 
does not contend a present right,” said Mr. Mann. 
He claimed that it is a discrimination against San 


Francisco for the railroads to give water terminal rates 
to Sacramento and Stockton. He well knew that San 
Francisco was before the Commission, not as a party 
in direct interest, but more as a friend of the court 
to give the Commission the benefit of its views on the 
He contended that if Sacramento and Stockton 
are entitled to water terminal rates, then other places 
in California, upon the rivers as they are, are entitled 
terminal rates. The idea he desired to make 
that the railroads must not be permitted to 
discriminate between places similarly situated, whether 
terminal or interior rates are employed. Application of 
that rule, he remarked, compels the railroads either 
to grant terminal rates to other places in California 
withdrawal of them from Sacramento and 


subject. 


to the 


clear is 


or the 
Stockton. 


H. C. Barlow, traffic director of the Chicago Asso- 
ciation of Commerce, objected to the phrase, “making 
rates to meet water competition.” He said it presup- 
poses competition wherever water exists. The competi- 
tion, he pointed out, is between commodities that are 
borne by water and by rail. There can be no com- 
modities which are carried only by rail or only by 
water. We do not accept the theory that competition 
exists in modes of transportation. The competition is 
between commodities originating in different sections. 
Whatever conditions force abnormal rates at any source 
of supply act, or should act, upon all other sources. 
That, Mr. Barlow argued, is the fact to be considered, 
inasmuch as it is commerce, not transportation, the 
Commission was created, primarily, to conserve. Trans- 
portation, Mr. Barlow submitted, is the servant, not 
the master, of commerce. 

Commissioner Maxwell of Denver took two minutes 
to endorse what Mr. Barlow had said. He spoke, as he 
said, for the producing centers of the middle West, 
requiring for their preservation just rate adjustments, 

George Bradley, speaking for Sacramento and 
Stockton, said that San Francisco’s commf€rcial greedi- 
hess never has been bothered, in its attempt to make 
a point, has never been hampered by such a fact as 
that Sacramento was a distributing point before San 
Francisco and that in 1849 and later ships brought 
goods to Sacramento, and distribution to the mining 
camps and to San Francisco proceeded from the point. 
He read from a court decision in which it was judicially 
set down that potential competition is a factor to be 
considered. That actual competition is not necessary 
if it be possible by water to carry on commerce done 
by the railroads. 

Judge Waters contended for San Bernardino for 
What he calls better treatment from the railroads, not 
only on account of its proximity to the sea, but also 
on account of the great tonnage it furnishes for the 
railroads. He claimed it is the natural distributing 
center for the four counties in the orange belt, because 
the three railroad systems converge there and their 
branches go out from San Bernardino. Frank Hill, for 
Fresno, made similar arguments. 

E. M. Cousins, for Salem, Albany and The Dalles, 
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asked for the application of the Portland rates for 
the reason that caused the Southern Pacific to apply 
the San Francisco terminal rates to the so-called in- 
terior terminals of California. 

At the afternoon session Mr. Sephens and Judge 
Bartine occupied the time allotted by the Commission 
for closing the arguments. Mr. Stephens spoke first. 
As between the proposal made by the Northern Pacific 
at the beginning of the hearing two weeks before and 
the tentative order of the Commission in the Spokane 
case, Mr. Stephens prefers the action of the Commis- 


sion. In that he stands with the shippers of the middle 
West who object to having the rates westward that 
they have been enjoying blanketed, in every instance 


to the Atlantic coast. 


particular attention to what 
has generally been overlooked. It is that 
he who claims an exception under a statute has the 
burden of clearly proving he is entitled to it. The 
courts do not favor exceptions to a statute, wherefore 
the burden placed on the carriers in asking to be 
exempted from the operation of the amended fourth 
section, is heavy. The judge contended that the exist- 
ence of water competition is not the material point 
in this controversy. The quality of that competition 
is the thing to be considered. About all the carriers 
have to rely upon is the fact that there is a Pacific 
Ocean upon which there are some ships which carry 
some freight. 


Judge Bartine called 
he claimed 


“That’s the only string upon which they have been 
doing any playing. Witness after witness sat ‘there 
glibly testifying that there is water competition and 
that it is inereasing in intensity,” said the judge. 
“Only a fool would say there is not some competition, 
but I submit there has been not a scintilla of proof 
to show that there has been the slightest gain of 
water tonnage in comparison with rail tonnage. It is 
strange these railroad men can always tell us the 
water-borne tonnage, but are never sure about the 
railroad tonnage?” 

He flouted the railroad contention that this water 
competition controls the rate situation. The fact is 
the other way around, the railroads, he said, absolutely 
regulating the conduct of the water carriers. He was 
skeptical about the mortal fear of the water carriers 
expressed by the witnesses and attorneys for the rail- 
roads. He could not bring himself to believe that they 
are in any danger whatever of being gobbled up by 
the terrors of the sea, as he termed the few ships 
in the coast to coast business via the Horn and the 
few that make through rates via the Isthmian railroad 
routes. He pointed to, what he contends is the fact, 
that not one transcontinental rate has been reduced 
by reason of specific water competition. 

He vehemently contended that the amended fourth 
section means that the Interstate Commerce Commis- 
sion shall require the railroads to observe the long 
and short haul rule with regard to every commodity 
and be exempt from its operations only on showing 
that this or that commodity is being carried by steam- 
ships at rates lower than the railroads are charging 


and that unless the railroads are permitted, with regard 
to those specific commodities, 
and short 
business. 


to vary from the long 


haul rule, they will be driven out of the 
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In concluding the judge took the ground that until 
the railroads have undertaken to contradict the ac- 
curacy of Professor Thurtell’s figures showing that they 
make 7 per cent on business done on the terminal 
rates, the Commission is bound to assume that the 
terminal rates are commercially remunerative and the 
higher interior rates are unjust and unreasonable in 
themselves, regardless of the amended fourth section. 
He declared that if there had been any errors in the 
professor’s calculations the Commission would have been 
overwhelmed with testimony showing the inaccuracies. 
As a matter of fact, not one of the railroads has done 
a thing in the two years that have elapsed since 
the preparation of the figures to show that they are 
wrong in a single instance. That fact, he declared, is 
enough to put the Commission on notice that the talk 
about the terminal rates not being remunerative is 
nothing more than unsupported opinion. 

W. W. Cotton closed for the railroads. He brushed 
aside suggestions that this is a war of jobbers, that 
any railroad is trying to discriminate against any par- 
ticular community, or to do any one of the diabolical 
things suggested. On the contrary, it is a great big 
commercial proposition. The law is not an enactment 
designed to prevent competition between water and 
rail carriers. His opinion is that Congress simply tried 
to give the Commission a larger measure of control 
over the higher short haul rate situation. His idea 
is not that Congress intended that the Commission 
should go through the tariffs with a finetooth comb 
and wck out this or that one and declare that such 
and such a rate is not affected by water competition 
because none of that commodity is moved by water, 
but to consider the matter broadly. 

Mr. Cotton asserted that the competition between 
the rail and water carriers is honest, earnest, healthy 
and sane, but not cutthroat. He said that the truth 
as to it is probably just halfway between the declara- 
tions of the opposing parties and upon that theory he 
made his declaration as to the character of the com- 
petition. 

The O. R. & N. attorney declared that the railroads 
should not be penalized for engaging in coast to coast 
business, which they would be if compelled to make 
their terminal rates apply to the interior points. Con- 
gress, according to his view, never intended to restrain 
commerce by forcing a carrier to keep within a certain 
field, which would be the case were the railroads 
required to cut their intermediate rates, forsooth be- 
cause they desired to engage in competitive business. 

“If the Canadian Pacific should ever desire to go 
into Spokane on the basis of Pacific terminal rates, 
this Commission should allow the American railroads 
to compete at that point without being compelled to 
cut their rates to all other points. 

“You don’t mean to allow the impression to prevail 
that the Canadian Pacific is not doing business in 
Spokane?” asked Mr. Donnelly. 

“Oh, no, not at all. I meant that if it decided to 
make Spokane a Pacific Coast terminal in the sense 
that Portland is a terminal, the American railroads 
shall be permitted to meet such competition in the 
most effective way they can devise without being 
penalized for doing so, as they would be if this Com- 
mission should say that proportionate rates shall be 
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made to all intermediate points. My contention is that 
this Commission shall so handle this question that 
the railroads may be free to compete wherever they 
think it advisable, with carriers using the Panama 
Canal when it is completed, with those using the 
Tehuantepec railroad or any other route that may be 
established. 

“Any other way of dealing with the question will 
compel this Commission to put in its time in consider. 
ing separately every item in the tariffs with a view 
to determining the effect of water competition upon it. 
I submit that the Commission can employ its time to 
better advantage. I know I can employ my time better 
notwithstanding my personal liking for each of the 
Commissioners and the pleasure I get out of my trips 
to this place.” 


_ . 
Roads Face Double Investigation 

Harrisburg, Pa., April 7—Eastern coal-carrying roads 
are facing a double investigation. Reports from Wash- 
ington have it that the Department of Justice is plan- 
ning to proceed against them under the Sherman anti- 
trust act, while resolutions have been introduced in the 
state Senate here calling for a thorough inquiry. 

Definite details as to the federal action are, of course, 
lacking, but the resolutions in the Pennsylvania Senate 
last week call for the appointment of a joint commit- 
tee of seven that shall have power to “inquire into the 
actual cost of the mining and transportation of anthira- 


cite coal throughout the commonwealth and the propor- 
tions of which costs are paid to labor in the mining 
and transportation of said anthracite coal, with a view 
of determining whether the rates charged for the trans- 


portation of said anthracite coal are excessive as com- 
pared with the rates charged for the transportation 


of other coal and commodities of a similar na- 
ture for equal distances, and, in connection with this 
investigation, to inquire into the costs of operation and 
management of common carriers engaged in the trans 


portation of anthracite coal and of the cost of the 
mining thereof, with a view of determining whether 
the cost of anthracite coal to the consumer is in any 
measure due to usurious fees and commissions paid by 
transportation’ companies to private and other bankers 
who are in the directorate of or are closely affiliated with 
such transportation companies for the negotiation of the 
securities of the said companies and for loans of money 
thereto, and to excessive fees, commissions and other 
charges paid by transportation and mining companies 
to brokers, commission agents, sales agents, factors 
and middlemen.” 

The committee is directed to sit during the recess 
and to report to the 1913 Legislature, $15,000 being 
appropriated for expenses, 


TRAFFIC CLUB HOLDS~ SMOKER. 

Nearly 100 members of the Traffic Club of Chicago 
gathered together at the club rooms Tuesday night 
and heard the returns of the municipal election. A 
buffet luncheon was served by the entertainment com- 
mittee. The audience was highly entertained by the 
famous Traffic Club Chorus, and also with vocal solos 
by Messrs. John Bickel, Henry Dumont, George Blair, 
C H. Caswell, Charles Shank and Harry Graham. 
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SUPREME COURT DECISIONS 


Government Sustained in Attempt to Proceed 
Further Against Eastern Coal-Carrying 
Railroads 


oe 


Strengthens Commodity Claus 


SUPREME COURT OF THE UNITED STATES. 


No. 536.—October Term, 1910. 
The United States of America,) Appeal from the Circuit 


Appellant, Court of the United 
vs. States for the East- 
Lehigh Valley Railroad Com- ern District of Penn- 
pany. sylvania. 
(April 3, 1911.) 


Mr. Chief Justice White 
the Court. 

This case is one of what were known as the com- 
modity cases previously decided and reported in 213 
U. S., 366. The controversy now is but a sequel to 
that disposed of in the previous cases. To understand 
the question now for consideration it is essential to 
have in mind the contentions which arose for decision 
upon the previous appeal and the disposition which was 
made of them. We therefore refer to those subjects. 

The United States proceeded, both by suits in equity 
and mandamus, against certain raitroad companies, in- 
cluding the Lehigh Valley, to prohibit them from trans: 
porting coal in interstate commerce in violation of what 
were deemed to be the prohibitions of the fifth paragraph 
of the first section of the act to regulate commerce as 
amended on June 29, 1906, usually referred to as the 


commodities clause of the Hepburn act. The clause. is 
as follows: 


delivered the opinion of 


“From and after May 1, 1908, it shall be un- 


lawful for any railroad company to transport from any 
state, territory or the District of Columbia to any other 


slate, territory or the District of Columbia, or to any 
foreign 


country, avy article-or commodity, other than 
timber and the manufactured products thereof, manu- 
factured, mined or produced by it, or under its authority. 
ot which it may own in whole or in part, or in which 
it may have any interest, direct or indirect, except such 
articles or commodities as may be necessary or intended 


for its use in the conduct of its business as a common 
carrier,” 34 Stat., 584. 

In effect, the contention of the government was that 
the clause in question prohibited railroad companies from 
Moving in the channels of interstate commerce articles 
or commodities other than the articles excepted by the 
)rovision which had been manufactured, mined or pro- 
ueed by the companies or under their authority or 
‘hich were at the time of the transportation owned by 
bem, or which had been previously owned by 
tem in whole or in part or in which the companies 
hen or previously had any interest, direct or indirect. 
he government, moreover, insisted that these general 
ropositions embraced the movement by the companies 
n interstate commerce of a commodity which had been 
Manufactured, mined or produced by a corporation in 
hich the transporting railroad company was a stock- 
older, irrespective of the extent of such stock owner- 
hip, The railroad companies in. effect defended the suits 
Pon the ground that the statute as construed by the 
verhment was repugnant to the Constitution. Each of 
"€ cases was submitted upon bill and answer and peti- 
*n and return to the Circuit Court of the United 
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States for the Eastern District of Pennsylvania, held by 
three circuit judges under the Expediting Act of February 
11, 1903. 32 Stat., 823. The submission in each case 
was made as a result of a stipulation between counsel 
“that the submission on bill and answer and any aver- 
ment or admission in the pleadings of either party shall 
in no wise prejudice the said parties in any other suit 
or proceeding heretofore or hereafter instituted, and 
shall be operative and take effect only with respect to 
the present suit and for the purpose thereof.” 

Treating the commodities clause in question as hav- 
ing the significance attributed to it by the United States, 
the court held it to be repugnant to the Constitution. 
Judgments and decrees were accordingly entered, deny- 
ing the applications for mandamus and dismissing the 
bills of complaint. The reasons which led to this action 
were expounded in ome poinion, made applicable to all 
the cases, the court briefly but comprehensively stating 
the facts in each case which were relied upon by the 
government as bringing the defendant corporation within 
the clause as the government construed it. 
were then brought here. 

As was done in the lower court, the cases here 
were all disposed of by one opinion, the facts in each 
case as summarized by the court below being stated. 
In deciding the cases it became necessary first to ascer- 
tain the meaning of the commodities clause. In per- 
forming this duty the conclusion was reached that the 
clause did not have the far-reaching significance attrib- 
uted to it by the government and which had been sub- 
stantially adopted by the court below, but on the contrary 
had a much narrower meaning. Attention was directed 
to the fact that the statute disjunctively applied four 
generic prohibitions, that is, it forbade a railway com- 
pany from transporting in interstate commerce articles 
or commodities, 1, which it had manufactured, mined 
or produced; 2, which have been so mined, manufactured 
or produced under its authority; 3, which it owns in 
whole or in .part; and, 4, in which it has an interest, 
direct or indirect. All these prohibitions, however, were 
held to have but a common purpose, “that is, the dis- 
sociation of railroad companies prior to transportation 
from articles or commodities, whether the association 
resulted from manufacture, mining, production or owner- 
ship, or interest, direct or indirect.” 

In coming to determine whether the government was 
correct in its contention that these prohibitions operated 
to prevent a railroad company from transporting a prod- 
uct because it was owned by or had been mined, manu- 
factured or produced by a corporation in which the 
railroad company was the owner of stock, irrespective 
of the amount of such stock ownership, it was expressly 
decided that the prohibitions of the statute were ad- 
dressed only to a legal or equitable interest in the com- 
modities to which the prohibitions referred, that they 
therefore did not prohibit a railroad company from 
transporting commodities mined, manufactured, produced 
or owned by a distinct corporation, merely because the 
railroad company was the owner of some or all of the 
stock in such corporation. 

Summing up its review as to the true construction of 
the commodites clause, the court held (p. 415) that it 
prohibited “a railroad company engaged in interstate 
commerce from transporting in such commerce articles 
or commodities under the following circumstances and 
conditions: (a) When the article or commodity has 
been manufactured, mined or produced by a carrier or 


The cases 
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under its authority, and at the time of transportation. 
the carrier has not in good faith before the act of trans- 
portation dissociated itself from such article or commod- 
ity; (b) when the carrier owns the article or commodity 
to be transported in whole or in part; (c) when the car- 
rier at the time of transportation has an interest, direct 
or indirect, in a legal or equitable sense, in the article 
or commodity, not including, therefore, article or com- 
er commodity, not including, therefcre, articles or com- 
modities manufactured, mined or produced or owned, 
etc., by a bona fide corporation in which the railroad 
company is a stockholder.” 

Thus construed, the clause was held to be within the 
power of Congress to enact. As this conclusion rendered 
it necessary to reverse the action of the court below, 
which had been exclusively predicated upon the uncon- 
stitutionality of the statute, the question arose as to what 
disposition should be made of the cases. That is to say, 
the constitutionality of the statute being settled and its 
true meaning being expounded, the question was whether 
the cases should be finally disposed of or should be left 
in such a position as to give the government the right 
to proceed to apply and enforce the prohibitions of the 
statute against the various corporations which were de- 
fendants if it deemed a good case existed for so doing. 
Disposing of this subject in the light of the consent 
upon which the cases had been tried in the court below, 
and of the error which had obtained as to the true 
meaning of the statute and of the consequent concentra- 
tion of the attention of the court and of the parties to 
the question of the constitutionality of the statute, in- 
stead of its application to the facts, when correctly con- 
strued, it was determined that the decree should not 
conclude the right of the United States in the respective 
causes to further proceed to enforce the statute as 
construed, and hence that that subject should be left 
open for future action. Referring to this matter, it was 
said (p. 418): 

“As the court below held the statute wholly void 
for repugnancy to the Constitution, it follows from the 
views which we have expressed that the judgments and 
decrees entered below must be reversed. As, however, 
it was conceded in the discussion at bar that in view 
of the public and private interests which were concerned, 
the United States did not seek to enforce the penalties 
of the statute, but commenced these proceedings with 
the object and purpose of settling the differences between 
it and the defendants concerning the meaning of the 
commodities clause and the power of Congress to enact 
it as correctly interpreted, and upon this view the pro- 
ceedings were heard below by submission upon the 
pleadings, we afe of opinion that the ends of justice 
will be subserved, not by reversing and remanding with 
particular directions as to each of the defendants, but 
by reversing and remanding with directions for such fur- 
ther proceedings as may be necessary to apply and 
enforce the statute as we interpreted it.” 


Accordingly, the mandate of this court provided that 
the cause “be, and the same is hereby, remanded to the 
said Circuit Court for further proceedings im conformity 
with the opinion of this court.” 

Upon the filing of the mandate the court below va- 
cated its decree dismissing the bill in this (the equity) 
cause, and reinstated the case upon the docket. The 
United States then presented an amended bill and asked 
leave to file it. The amendment contained copious aver- 


ments in regard to the actual relations existing between 
the railroad company and one of the coal companies 
mentioned in the original bill, viz. the Lehigh Valley 
In substance it was averred that as to 


Coal Company. 
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this particular coal company the railroad company was 
not only the owner of all the stock issued by the coal 
company, but that the railroad company so used the 
power thus resulting from its stock ownership as to 
deprive the coal company of all real, independent ex. 
istence and to make it virtually but an agency or de 
pendency or department of the railroad company. [Ip 
other words, in great detail facts were averred which 
tended to establish that there was no distinction in prac. 
tice between the coal company and the railroad com. 
pany, the latter using the coal company as a mere device 
to enable the railroad company to violate the provisions 
of the commodities clause. It was expressly charged 
that in consequence of these facts: 

“The coal company is not a bona fide mining com- 
pany, but is merely an adjunct or instrumentality of the 
defendant. The defendant is in legal effect the owner 
of and has a pecuniary interest in the coal mined by 
the coal company, and which is transported by the 
defendant.” 

Not only was it thus charged that the railroad com- 
pany used its stock ownership to so commingle the oper- 
ating of the affairs of the mining company with its own 
as to render it impossible to distinguish as a matter of 
fact between them, but it was moreover expressly in 
substance charged that exerting its influence as the 
owner of all the stock of the coal company the railroad 
company caused the coal company to buy up all the coal 
produced by other mining companies in the area trib- 
utary to the railroad and fixed the price at which such 
coal was bought so as to control the same and the trans- 
portation thereof and establish the price at which the 
coal thus ostensibly acquired by the coal company by 
purchase should be sold when it reached the seaboard. 

It was charged that by these abuses the production, 
shipment and sale of all the coal within the territory 
served by the railroad company was brought within the 
dominion of that company practically to the sam 
as if it was the absolute owner of the same. 
it was. alleged as follows: 


extent 


Finally 


“That by virtue of the facts hereinbefore set out 
and otherwise, and more particularly by virtue of the 
control, direction, domination and supervision exercised 
by the persons who are the officers of the defendant 
railroad and by the defendant over all the operations 
of the said coal company, embracing the mining and 
production of said coal, the shipment and transportation 
of the same over the defendant railroad, and the sale 
thereof at the seaboard, it follows: 


“First—That the coal company, not being in sul- 
stance and in good faith a bona fide corporation, separate 
from the defendant, but a mere injunct or instrumental- 
ity of the defendant, the defendant, at the time of trans- 
portation, has an interest, direct or indirect, in a ‘egal 


or equitable sense, in said coal. ; 

“Second—That said coal of said cecal company 1s 
mined and produced under the authority of defendant, 
and the defendant at the time of transportation an 
before the act of transportation has not in good faith 
dissociated itself from all exercise of authority ove! 
said coal, but continues to exercise authority over sail 
coal at the time of transportation and over the subs* 
quent sale thereof.” 

On the objection of the railway company the coul' 
denied the request of the United States for leave (o fi 
the amended bill. The United States then moved {or 4 
decree dismissing its original bill without prejudice, and 
after argument that motion also was denied. Thereupol 
counsel for the railroad company moved to dismiss tle 
bill absolutely, and upon the statement of counse! [0! 


the United States that it “would not proceed any furth«! 
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in. view of the fact that the proposed amendment had 
been disallowed,” the court reached the conclusion “that 
the bill should be dismissed absolutely upon the allega- 
tions of the bill and answer. A decree to that effect 
was entered, and the government prosecutes this appeal, 
relying for reversal upon the error which it is insisted 
was committed in refusing to allow the proposed amended 
bill to be filed and in dismissing the suit. 

At the threshold it is insisted by the railroad com- 
pany that the action of the court below in refusing to 
permit the proposed amendment, however germane that 
amendment may have been to the cause of action stated 
in the original bill, and even although the subject-matter 
of the amendment was not forseclosed by our previous 
decision, is not susceptible of being reviewed, because 
the allowance of amendments to pleadings is discretion- 
ary with a trial court, and the action of the court below 
in refusing to permit the amendment, even though erro- 
neous, may not be reversed for error unless a gross 
of discretion was committed. The principle is 
elementary, but is inapplicable to this case for a twofold 
First, because the analysis which we have 
hitherto made of the opinion of this court on the prior 
hearing makes it certain that the uudoubted object was 
not to foreclose the right of the government to enforce 
in the pending causes the commodities clause as correctly 
construed, and therefore in this regard the discretion of 
the court below was controlled by the action of this 
court. Second, because, in view of the express reserva- 
tions in the opinion and the explicit language of the 
mandate of this court, the conclusion cannot be escaped 
that an absolute abuse of discretion resulted from refus- 
ing to permit the amendment, even although such abuse 
was obviously occasioned by a of the 
character of the action scope of 
the mandate. 


abuse 


reason: 


misconception 
of this court and the 


It remains only to consider, first, whether the pro- 
posed amendment was germane to the original cause of 
action, and if it 
previous decision. 

As to the first 


was, whether it was foreclosed by our 


question: When it is borne in mind 
that the suit was brought by the government to enforce 
as against the defendant the 
modities clause, the fact 


commands of the 
that the proposed amerdment 
was germane to such cause of action is too apparent 
to need anything but statement. Indeed, in the argument 
at bar on behalf of the railroad company this is in effect 
conceded, since it is insisted that the amendment should 
lot have béen allowed, because in 
ents virtually constituted 

of action. And we think it 
srounds of the amendment 
former decision. 


com- 


substance its aver- 
part of the original cause 

is equally clear that the 
were not foreclosed by our 
While that decision expressly held that 
stock ownership by a railroad company in a bona fide 
corporation, irrespective of the extent of such owrership, 
did not preclude a railroad company from transporting 
the commodities manufactured, mined, produced or owned 
by such corporation, nothing in that conclusion foreclosed 
the right of the government to question the power of 
a railroad company to transport in interstate commerce 
& commodity manufactured, mined, owned or produced 
by a corporation in which the railroad held stock and 
Where the power of the railroad company as a stock- 
holder was used to obliterate all distinctions between the 
‘WO corporations. That is to say, where the power was 
*xerted in such a manner as to so commingle the af- 
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fairs of both as by necessary effect to make such affairs 
practically indistinguishable and therefore to cause both 
corporations to be one for all purposes. To what extent 
the amendment charged this to be the case will become 
manifest by again particularly considering its averments 
concerning the use by the railroad company of the coal 
company as a purchaser of coal, as also the direct charge 
made in the proposed amendment that by such acts the 
railroad company was enabled to control all or a greater 
portion of the coal produced in the region tributary to 
its road, and thus to dominate the situation and fix the 
price, not only at which all the coal could be bought, 
but at which it could be sold at the seaboard for con- 
sumption, 

That the facts thus averred and the other allegations 
contained in the proposed amended bill tended to show 
an actual control by the railroad company over the 
property of the coal company and an actual interest. in 
such property beyond the mere interest which the rail- 
road company would have had as a holder of stock in 
the coal company is, we think, clear. The alleged facts, 
therefore, brought the railroad company, so far as its 
right to carry the product of the coal company is con- 
cerned, within the general prohibitions of the commodi- 
ties clause, unless for some reason the right of the 
railroad company to carry such product was not within 
the operation of that clause. The argument is that the 
railroad company was so excepted, because any control 
which it exerted or interest which it had in the product 
of the coal company resulted from its ownership of stock 
in that company, and would not have existed without 
such ownership. The error, however, lies in disregarding 
the fact that the allegations of the amended bill asserted 
the existence of a control by the railroad company over 
the coal corporation and its product, rendered possible, 
it is true, by the ownership of stock, but which was not 
the necessary result of a bona fide exercise of stich 
ownership and which could only have arisen through the 
use by the railroad of its stock ownership for the purpose 
of giving it, the railroad company, as a corporation for 
its own corporate purposes, complete power over the 
affairs of the coal company, just as if the coal company 
were a mere department of the railroad. Indeed, such 
« situation could not have existed had the fact that the 
two corporations were separate and distinct legal entities 
been regarded in the administration of the affairs of the 
coal company. Granting this to be the case, however, 
effect urged, as the railroad company held all 
the stock in the coal company, and therefore any gain 
made or loss suffered by that company would be sus- 
tained by the railroad company, no harm resulted from 
commingling the affairs of the two corporations and 
disregarding the fact that they were separate juridical! 
beings, because ultimately considered they were but one 
and the same. This, however, in substance but amounts 
to asserting that the direct prohibitions of the commodi- 
ties clause ought to have been applied to a case of stock 
ownership, particularly to a case where the ownership 
embraced all the stock of a producing company, and 
therefore that a mistake was committed by Congress in 
not including such stock ownership within the 
tions of the commodities clause. We fail, however, to 
appreciate the relevancy of the contention. Our duty is 
to enforce the statute, and not to exclude from its pro- 
hibitions things which are properly embraced within 
them. Coming to discharge this duty it follows, in view 


it is in 


prohibi- 









of the express prohibitions of the commodities clause, it 
must be held that while the right of a railroad company 
as a stockholder to use its stock ownership for the pur- 
rose of a bona fide separate administration of the affairs 
of a corporation in which it has a stock interest may not 
be denied, the use of such stock ownership in substance 
for the purpose of destroying the entity of a producing, 
etc., corporation and of commingling its affairs in ad- 
ministration with the affairs of the railroad company, so 
as to make the two corporations virtually one, brings 
the railroad company so voluntarily acting as to such 
producing, etc., corporation within the prohibitions of the 
commodities clause. In other words, that by operation 
and effect of the commodities clause there is a duty 
cast upon a railroad company proposing to carry in 
interstate commerce the product of a producing, etc., 
corporation in which it has a stock interest not to abuse 
such power so as virtually to do by indirection that which 
the commodities clause prohibits, a duty which plainly 
would be violated by the unnecessary commingling of 
the affairs of the producing company with its own, so 
as to cause-them to be one and inseparable. 

Deciding, as we do, that error was committed in 
denying leave to file the proposed amended bill, the de- 
cree below is reversed and the cause remanded with 
directions for further proceedings in conformity with 
this opinion. 
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Controlled by Case Preceding 


SUPREME COURT OF THE UNITED STATES. 
Nos. 537, 538 and 539.—October Term, 1910. 
The United States of America, 
Appellant, 
537 vs. 


Erie Railroad Company. 
. Appeals from the 


The Same Cireuit Court of 
538 vs. the United States 
Central Railroad Company of New for the Eastern 
Jersey. District of Penn- 
The Same sylvania. 
539 vs. 
The Pennsylvania Railroad Com- 
pany. 


(April 3, 1911.) 

Mr. Chief Justice White delivered the opinion of 
the court. 

These three cases were embraced in the commodities 
cases previously before this court, and, like the Lehigh 
Valley Railroad Company case, No. 536, just decided, 
they are but sequels of the controversy pointed out in 
the opinion in that case as having been formerly passed 
upon in the opinion reported in 213 U. S., 364. These 
cases, however, differ from the Lehigh Valley case in 
this respect. Upon the filing in the Circuit Court of 
the mandate of this court the United States in each case, 
upon the same record on which the reversed decree was 
based, without offering to show any further facts, or 
withdrawing the stipulation to submit the cause on bill 
and answer referred to in. the opinion in the Lehigh 
Valley case, moved that the decree to be entered be 
“that the bill be dismissed without prejudice.” This 
motion was denied, whereupon the court was informed 
that the government did not intend to proceed further 
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with the cause, and in each case a-decree was entered 
dismissing the cause absolutely. 

The error alleged is in substance that the Circuit 
Court erred in each case in dismissing the bill of com. 
plaint. absolutely. But leave to amend was not asked, 
and as, upon the facts appearing and admitted on each 
record, no violation of the commodities clause was shown, 
the decree entered may properly be held to have been 
in strict “conformity with the opinion of this court.” 
Whatever, therefore, in view of the stipulation made be. 
low, may be the scope and effect of the decree as res 
judicata, we see no reason for concluding that error was 
committed by the Circuit Court in refusing to qualify 
its decree. The decree in each case is therefore af.- 
firmed. 


Issues New Conference Rulings 





Washington, D. C., April 7—The Interstate Com- 
merce Commission has made public the following con- 
ference rulings: 

January 14, 1911. 

300, BROKERAGE CHARGES BY EXPRESS COM- 
PANIES ON SHIPMENTS FROM ABROAD.—A suit 
case consigned from London in care of an express com- 
pany at New York City for further transportation inland 
by express was appraised by the customs Officials, with 
its contents, at the sum of $363. Upon complaint of 
a charge of $3 exacted by the express company for 
its services in clearing the shipment through the cus- 
toms house, no scale of such charges being filed with 
this Commission, it was Held, That brokerage charges 
of this nature are not within the jurisdiction of the 
Commission, not being a part of the transportation 
service. 


February 13, 1911. 

301. EMPLOYES ON PRIVATELY OWNED OR 
CHARTERED CARS.—Upon inquiry: Held, That por 
ters, cooks, or waiters on privately owned or chartered 
cars moving under tariff authority may be carried as 
employes. 

302. TELEGRAMS RELATING TO SHIPMENTS.— 
Telegraphic instructions or inquiries relating to ship 
ments made by shippers to or of a carrier may n0t 
properly be paid for by the carrier unless so provided 
in its published tariffs; a telegram sent by the carrier 
to the shipper relating to his traffic, and his reply 
thereto, pertain to the business of the carrier, and may 
be sent at its expense. 


February 22, 1911. 

303. REDEMPTION OF TICKETS.—Under appro 
priate provision in its tariffs a carrier may redeem the 
unused portion of a round-trip ticket on the basis of 4 
lower round-trip fare to a point directly intermediate, 
provided the latter fare was lawfully available for the 
journey as actually commenced and concluded; 0° it 
may, under a tariff provision to that effect, exclanee 
a round-trip ticket to a point directly intermediate for 
a round-trip ticket available at the same time ‘o 4 
more distant point, upon collecting the difference i? 
the fares of the two tickets. 
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TAP LINES ENTER LAST LAP 


Final Arguments on Right to Divisions Will Be 
Heard by Commission Next Wednesday 


Washington, D. C., April 7—Wednesday, April 12, 
the tap lines will enter the last stage of their crucial 
test of their right to be accorded divisions. On that 
day the Interstate Commerce Commission will hear final 
arguments on the question of whether the suspensions 
of southwestern trunk line tariffs canceling joint 
through rates with the logging roads should be lifted. 

The case is significant, moreover, not solely be- 
cause of the large lumber interests involved, but be- 
cause of the principles that may be laid down. There 
are over 2,400 industrial roads in the country; over 
one-sixth of these derive their principal revenue from 
divisions of through rates with trunk lines. That the 
Commission, granting it upholds its action in the Star 
Grain & Lumber case, should deny the lumber road 
a division and leave other industrial roads untouched, 
does not, to many, seem reasonable. Hence the in- 
terest in the question as one affecting the whole country. 

The fight over the cancelations, details of which 
have appeared in these columns from time to time, 
has developed a_ three-cornered struggle. The trunk 
lines have adopted a non-combatant attitude; the Santa 
Fe, one of the strongest opponents of the division, has 
borne the brunt of the attack against the allowances. 
In this, however, it has had the assistance and support 
of certain large lumber companies who operate unin- 
corporated tram roads. 

A review of some of the points raised in some of 
the principal briefs is given below. No attempt has 
been made to deal with the individual line, each of 
which had the privilege of filing a brief stating the 
facts with respect to it. The aim has been to present, 
as well as could be done, a few of the many questions 
discussed in the voluminous arguments submitted by 
the different counsel. 

H. M. Garwood, N. S. Brown and Luther M. Walter 
join in the principal law brief and argument for the 
tap lines. Counsel, after a short statement as to the 
history of the case, raise the following questions for 
discussion: First, does the ownership, direct or in- 
direct, of a controlling stock interest in a _ railway, 
either by an industrial company or its several share- 
holders, make it illegal for such railway company to 
engage in interstate commerce; second, assuming that 
this question is answered negatively by the Commis- 
Sion, is the particular line a common carrier under law 
and impressed with a public use—is the fact that the 
road is only a few miles in length, its patrons few, or 
its tonnage principally that of the companies repre- 
sented by its stockholders material, and can the mo- 
tives of the incorporators of the railroad be inquired 
into in a collateral proceeding? 

“As an incident to this,” 





says the brief, “arises 


the consideration of whether or not the actual service 
rendered ig a real transportation service, or whether 
it is that of a mere interwork or industrial operation. 
In other words, is the alleged common carrier a mere 
Plant facility, such as has been held not entitled to 
Participation in transportation rates by prior decisions 
of this body?” 
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As a third question to be considered, counsel raise 
the legality of milling in transit rates where the mill 
of the owning interest is close to the trunk line, and, 
fourth, conceding that the first two queStions have 
been answered in favor of the tap lines, doés the law 
and public policy require the establishment of joint 
rates between tap and trunk lines, and are the divisions 
accorded the originating carriers just, reasonable and 
non-discriminatory? 

Addressing themselves to the first question, counsel 
maintain that the act to regulate commerce furnishes 
no authority for the proposition that substantial iden- 
tity of stock ownership effects a consolidation. It is 
an elementary law that ownership of one corporation 
by the stockholders of another does not destroy the 
separate identity of the two corporations. Admitting 
that corporate form cannot be used as a cloak for 
fraud (see the Northern Securities case, 193 U. S., 197), 
counsel find support for their contentions in Pearsall 
vs. Great Northern, 161 U. S., 646, given in the con- 
curring opinion of Justice Brewer in the Securities case. 
Mention is also made of the decision in the commodi- 
ties clause case, 213 U. S., 366. Numerous other cita- 
tions from court and Commission decisions follow. 
Counsel then seek to show, by illustrations that were 
brought forward in the record, some of the difficulties 
attendant upon an affirmative construction of their 
proposition. Attention is directed to the fact that a 
tap line owner had sold out both railroad and lumber 
interests, but subsequently repurchased the railroad; 
under an affirmative holding, counsel contend that the 
same railroad, performing the same service, would have 
in one instance been held not to be a common carrier, 
but, on repurchase, would have been so considered. 

“These illustrations might be carried further. The 
stockholding interest manufactures only the products 
of pine lumber. As to this, it is not a common carrier. 
On the same line is a hardwood mill, and as to hard- 
wood it is a common carrier. The records contain 
instances of independent pine mills located on these 
short lines, the owners of which have no interest either 
in the railroad, or the dominant lumber company, Is 
the railroad a common carrier as to pine from such 
independent, and not a common carrier as to pine from 
the affiliated mill? 

“From these absurd, illogical and perplexing results 
there is but one escape, and that is the rule continu- 
ously laid down by the Interstate Commerce Commis- 
sion with such certainty and accuracy of statement and 
acted upon for so many years, that it has become the 
rule of property upon the faith of which millions of 
dollars have been invested, to wit: That a community 
of. stock ownership is material only in so far as to 
induce narrow and minute investigation, to the end that 
the division of the through rate shall not be so dis- 
proportionate to the service rendered as to afford a 
cloak for an unfair concession to the stockholding in- 
terest.” 

Whether a particular line is a common carrier, 
impressed with a public trust to: do a public service, 
presents, according to tap-line counsel, the grave ques- 
tion as to whether a corporation created by the sov- 
ereign powers of a state, accepting the responsibilities 
of a common carrier and complying with the various 
regulations relating thereto, can be wiped out by the 
Commission and the property of its stockholders de- 
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stroyed by deniying them the right to engage in inter- 
state commerce. The constitutional provisions of Ar- 
kansas, Texas and Louisiana declaring railroads public 
highways and railroad corporations common carriers 
are referred to; the burdens laid upon common carriers 
by the laws of these three commonwealths are detailed 
—as well as the privileges granted. 

“Can the public characters of such a corporation 
be collaterally questioned without a judicial investiga- 
tion and declaration that the organization was fraudu- 
lent? Is it due process of law? Is it not an inter- 
ference with the power of the several states; has the 
right been committed by Congress to any administrative 
body to declare that a railroad corporation, declared 
by the sovereign state to be a common carrier, has 
not the right to engage in interstate commerce be- 
cause of the personality of its stockholders or the 
amount or character of its business at a particular 
time?” 

But, ask the counsel, does the fact that a railroad 
is owned by a particular interest that will be served 
by the railroad and furnish it with substantially all 
its tonnage deprive the railroad of its public character? 
Reliance for a negative answer is placed in the decision 
of the Missouri Supreme Court in Kansas & Texas 
Coal Ry. Co. vs. Northwestern Coal Co., 161 Mo., 288; 61 
S. W., 684, and cases there cited. Here it appeared 
that the coal company contested the right of the railway 
company to condemn a right-of-way across its lands 
because of the identity of stock ownership of the rail- 
way company with a rival coal company and upon the 
ground that, there being no public service to perform, 
there could be no common-carrier service to perform. 
The court held the identity of stock ownership imma- 
terial; that the length of the line of road was imma- 
terial; that the fact there was little outside traffic had 
little weight—that the question was not the extent, but 
the existence of the right, which determined the public 
characer of the enterprise. 

Counsel contend that the tap lines have full right 
to rely upon the constitution and statutes of their 
states of incorporation; upon the decisions of their 
own courts; upon the decisions and practices of the 
state authorities recognizing them as common carriers 
and dealing with them as such; upon the practices of 
the federal government in applying to them all the 
regulatory laws of the United States, and upon the 
mature, well-considered and continued decisions of the 
Commission. The only question for consideration that 
is material is whether the service rendered is a trans- 
portation service. “The test, therefore,” to quote Vice- 
President Snow of the Deering Southwestern Railway, 
“cannot be stock ownership, nor the proportion of ton- 
nage handled, but always the nature and scope of the 
service performed. It is not the relation of the railroad 
to the owner of the stock, but its relation to the 
public, the character of the service, which determines 
its legal status and rights.” 

That milling in transit rates can lawfully be ap- 
plied on logs to and lumber from the mill, counsel seek 
to prove by citations from the decisions of the Com- 
mission. Crews et al. vs. Richmond & Danville Rd. 
Co., I. C. C. Rep., 401; In Re Alleged Unlawful Rates 
in Transportation of Cotton, 8 I. C. C. Rep., 121; Dia- 
mond Mills case, 9 I, C. C. Rep., 311; Central Yellow 
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Pine Assn, vs. V. S. & P. Rd. Co. et al, 10 I. GC. G, 
Rep., 193; Star Grain & Lumber case, 17 I. C. C. Rep, 
338, and In Re Substitution of Tonnage at Transit 
Points, 18 I. C. C. Rep., 280. Wisconsin Box Co. ys. 
Cc. M. & St. P. et al, 3 W. R. C. Rep., 605, ana 
Cochrane vs. same, 3 W. R. C. 1 Rep., 1, are also cited. 

“It is significant,” remark counsel, in opening their 
discussion of the reasonableness of the present system 
of joint rates, “that out of the thousands of. small in- 
terests involved and out of the thousands of small land 
owners and small proprietors who must be interested 
in this question, practically none has appeared to sub- 
stantiate the charge that the organization and operation 
of these short lines has operated to the detriment of 
the timber and the lumber interests as a whole, or as 
an unlawful preference to the lumber interests owning 
and operating legally incorporated short lines.” 

On the other hand, it is contended that the tap 
line has been an absolute benefit to the small shippers; 
that many of them are dependent upon the short roads 
for an outlet to the trunk lines; that these roads have 
enabled the small holder with lands not adjacent to 
trunk lines to get his timber to market or hold his 
lands for a fair price, whereas the unincorporated tram 
road of the big interests could decline to hau! the 
small holder’s timber, thus effectively isolating him and 
forcing him to sell out at the tram owner’s terms 

There is no evidence in the record, aver the counsel, 
to show that the lumber interests with unincorporated 


roads, or those not owning or controlling lines of any 
kind, are at a disadvantage in the marketing of their 
product. On the contrary, figures are submitted to show 


that the intervening companies are enjoying a large 
business in competitive territory. Attention is drawn 
to the fact that the intervenors demurred at introducing 


evidence as to average costs and selling prices—though 


the tap line interests were willing to give such data, 
And this question of selling, state counsel, is the real 
Alpha and Omega of the discrimination question—the 
final answer to the charge that the allowances to tap 
lines constitute an unjust preference. 

Mention is also made of the evidence by the sales 
managers of interests closely identified with the short 
line roads showing that the railroad and lumber man- 


agement were divorced; that the question of divisions 


never entered into the calculations of the selling de- 
partment; indeed, that the salesmen were in ignorance 
of what the actual allowances were. 

It is also declared that the allowances, taken as 
a whole, are not unreasonable, that they are not unjust 
and that they do not constitute an undue discrimination. 


Counsel point to the fact that dividends to tap line 
owners have been few and far between as proof that the 
allowances have not been excessive for the services 
that have been rendered; that the earnings have, as 2 
rule, been put back into the property of the road to 
increase its usefulness as common carrier and servant 
of the general public. 

As to the intervenors, it is declared that theirs 


is a selfish interest. The Kirby clique are charged 


with working hand in glove with the Santa Fe in a0 
attempt to bottle up southeastern Texas and south- 
western Louisiana, while the other intervenors are a!s° 
said to be substantial beneficiaries, because they have 
monopoly” in a large territory to 
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through routes and joint rates have been canceled by 
the Santa Fe. 

A point is also made of the fact that in the ma- 
jority of cases lumber is sold f. o. b, the mill, and that 
therefore the interest of the company controlling the 
tap line is divorced from the shipment before actual 
carriage begins. 

Final discussion is given to the history of the com- 
modities clause in the in 1906, and extensive quo- 
tations are made from the Congressional Records of 
that year to prove that the Senate was aware of the 
tap line situation and had no desire to legislate roads 
of this character out of existence. 


Division a Rebate Declares Santa Fe. 


“The last analysis of the case,” declare counsel for 
the Santa Fe, Robert Dunlap, T. J. Norton and James 
L. Coleman, “is that a tap line division is a conces- 
sion from the tariff rate meant to favor a big shipper; 
that it is to-day what it was prior to 1905—a rebate.” 

Counsel consider the main contention of the tap 
lines to be that they are incorporated common carriers 
and are, therefore, in fiction, if not in fact, separate 


from the lumber companies identified with them. Prior 
to 1905 these roads, it is charged, were not incor- 
porated, and the allowance then paid was a rebate, 
which went direct to the lumber company. To say 


that the division is no longer a rebate is fallacious, be- 
cause the actual character of the service of the log- 
ging roads remains unchanged and the separation of 
the railroad from the lumber company is only nominal, 
Moreover, it is alleged that there was no testimony 
offered to show the divisions reasonable, but that it 
was developed that the road performing the least serv- 
ice was receiving the biggest allowance. 

“If it is decided,” assert counsel, “that the mere 
incorporation of a plant facility serving no substantial 
public legalizes a rebate, then your honors must au- 
thorize a shallow device which will be seized upon to 
emasculate the act. The fact that the rebate is paid 
by way of a division by a railway company cannot dis- 
guise the real transaction. It goes to the lumber 
company, the real owner of the railroad company, and 

this method the mills owning tap lines obtain a 
decided advantage over other mills which have not 
incorporated their tap lines.” 

That the incorporation of the tap line is a mere 
cloak is earnestly contended; that the Elkins act pro- 
hibits concessions by any device whatsoever is strongly 
irged; that the legal entity of a corporation is only 
a legal fiction is averred, but that fiction of law should 
be permitted to work real wrong is denied. United 
States vs. Bags of Coffee, 8 Cr., 415; Blackstone vs. 
Miller, 188 U. S., 206. Further, that the courts will 
s0 behind the paper shield of a separate incorporation 
and ascertain who are the real parties in interest in 
order to prevent fraud or circumvention of the law 
is supported by extended quotations from Cook on 
Corporations, Sixth Edition, pp. 31-32; 1972, 1974, 1975, 
1983-1987. Buie vs. C, R. I. & P. Ry. Co., 65 S. W., 27; 
Miller & Lux vs. Bast Side Canal Co, 211 U. &., 
293; Lehigh Mining & Manufacturing Co. vs. Kelly, 160 
U. S., 327; Kendall vs. Klapperthal Co., 202 Pa. St., 
596; Watson vs, Bonfils, 166 Fed., 157; Seymour vs. 
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Spring Forest Cemetery Assn. 144 N. Y., 333, 340; 
Brundred et al. vs. Rice, 49 Ohio St., 640 (32 N. E., 
169); United States vs. Milwaukee Refrigerator Transit 
Co. et al. 142 Fed., 247; Southern Pacific Terminal 
Co. vs. Interstate Commerce Commission et al, (Supreme 
Court, Feb. 20, 1911); Taenzer & Co. vs. C. R. I. & P. 
Ry. Co., 170 Fed., 240, are cited. In development of 
the plant facility theory, citation is made of In Re 
Divisions, etc., 10 I, C. C. Rep., 661; General Electric 
Co; vs. N. YY. C. @& ‘HB, BR. Ré&, 14 LC, O: Rep. Bet; 
Solvay Process Co, vs. D. L. & W. Rd. Co., 14 I. C. C. 
Rep., 246; Crane Rd. Co. vs. Philadelphia & Reading 
Ry. Co., 15 I. C. C. Rep., 248; Crane Iron Works vs. 
Central Rd. Co. of N. J., 17 I. C. C. Rep., 514; In Re 
Transportation of Salt, 10 I. C. C. Rep., 1, and. Chicago 
& Alton Rd. Co. vs. United States, 156 Fed., 588. 

The Supreme Court, in the Yellow Pine case, 206 
U. S., 441, 444, is also quoted, particularly that part of 
the opinion reading: 

“There does not appear to be any reason for such 
allowance west of the Mississippi which does not apply 
east of that river, and it amounts to a rebate or re- 
duction from the regularly published rate, and gives 
an advantage to the mills west of the Mississippi River 
over those east, although the published rates are the 
same,” 

Fathauer vs. St. L., I. M. & S. Ry., 18 I. C. C. Rep., 
517, is cited as an example of how the tap line serves 
the “dear public’ by discrimination. 

“If your honors find,” warn the counsel for the 
railroad, “that a shipper owning a railroad with a paper 
charter is entitled to a rebate, you will have presented 
to the American shipping public the easiest way yet 
suggested to evade the act to regulate commerce.” 

How do the courts regard the logging roads, ask 
the lawyers, considering the contention that the tap 
lines have been held common carriers? It is asserted 
that this recognition was never granted in cases in- 
volving the interstate commerce law. McKivergan vs. 
Alexander & Edgar Lumber Co., 102 N. W., 332, is 
quoted to prove” that the Supreme Court of Wisconsin 
did not consider a logging road a railroad when it 
came to the application of the liability of common 
carriers for damages sustained by employes because 
of the negligence of fellow employes. Wade vs. Lutcher 
& Moore Co., 74 Fed., 517, is drawn upon to show that 
the United States Circuit Court of Appeals for the 
Fifth Circuit did not hold a logging line a real railroad 
and that the constitutional provision of the Louisiana 
declaring all railroads common carriers does not make 
a privately operated line such a common carrier. See 
also Demko vs. Carbon Hill Coal Co., 136 Fed., 162; 
Williams vs. Northern Lumber Co., 113 Fed,, 382, and 
Bastern & Western Ry. Co. vs. Rayley, 157 Fed., 532. 

Counsel dismiss tap lines’ contention as to state 
corporate rights by citation from the decision of the 
Supreme Court in the Corporation Tax cases. 

“Another point insisted upon by many of the tap 
lines,” reads the brief, “is that by the charter which 
each line obtained from the state it was endowed with 
a right to accept a division of a freight rate. The 
counsel evidently go on the theory that part of the 
duty of the state is to transport freight and passengers, 
and consequently when the state chartered the railroad 
it conferred or delegated that duty to these tap lines. 
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This idea is not only farfetched, but it is not original. 
The same theory was advanced to the United States 
Supreme Court in the cases recently decided by it 
known as the Corporation Tax cases. The railroads 
sought to carve for themselves an exception from the 
application of the law on the same theory. * * * 
The absurdity of this contention is that, if the state 
government could withdraw one function of a railroad 
incorporated by it from the operation of the act to 
regulate commerce, it could withdraw other functions, 
and thus one state could utterly destroy the federal 
power over railroad corporations.” 

That the “rebate” is a property right the Santa Fe 
declines to admit, As it sees it, the incorporated tap 
line of to-day differs in no material respects from the 
logging road of 1904, from the plant facility whereby 
the mill formerly enjoyed an out and out concession 
from the legal rate. It is still constructed on the 
private land of the lumber company. “So, also, the 
contention that, being a common carrier, it must serve 
the public, loses force when we consider that the road 
is incorporated only where there is no public to be 
served. It was the common practice to refuse to incor- 
porate that piece of track which ran through uncut 
timber, and the only part of the road which was incor- 
porated was that along which there was no traffic at 
all.” * * *The only ‘public’ on these tap lines is the 
public the lumber company puts there.” 

The haul of logs to the mill, insist the railroad, is 
as much an incident to manufacture as planting and 
felling the tree. Both are necessary before manufacture 
begins. Yet who would say that these last two opera- 
tions were incidents of transportation? If the haul of 
the log to the mill is an incident of transportation, 
why not allow the man that teams his log a division? 
Is he not being discriminated against? A log is hauled 
by a skidder from 300 to 1,000 feet after it is felled. 
But is this transportation? When the log is unloaded 
from the car, it is dumped into the millpond and sub- 
sequently hauled several hundred feet into the mill by a 
bull-chain. Wherein does this differ from the haul over 
the logging road? Wherein is one an incident of trans- 
portation, the other of manufacture? And where shall 
we stop? What of cattle; shall they not be slaughtered 
on transit rates and the finished product shipped out? 
Why cannot a farmer haul his grain to the railroad 
and receive a division for his service? And why, O, 
why, west of the Mississippi is the haul to the mill an 
incident of transportation and on the east bank an 
incident of manufacture? 

Louisiana Commission Files Brief. 


A separate brief, supporting the contention of the 
tap line owners, has been filed by Attorney-General 
Guion and Assistant Attorneys-General Pleasant and 
Barrow of the state of Louisiana for the Louisiana 
railroad commission, intervenor in the proceedings. It 
is a special] plea for the preservation of the tap line 
division in that state and was filed “because the lumber 
traffic of the state is greater in volume than that of any 
other single commodity, and the number of shippers 
interested in sending and receiving their freight over 
the tap lines is large and important.” 

As counsel for this intervenor view it, the question 
is not what constitutes a railroad, for it is conceded 
that there are many railroads that may not be common 
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carriers, but what railroads are entitled to be called 
common carriers. It seems plain, from the language 
of the act to regulate commerce, that the federal govy- 
ernment did not intend to limit its definition to any 
road of a particular length or restrict ownership to 
any special class. Moreover, section 1 of the same act 
is specific in not placing the short line at the mercy 
of its larger brother by denying it physical connections 
upon reasonable terms. What the national act here 
secures, Louisiana, Act No. 199 of 1908, also preserves 
to its railroads. It seems clear to counsel that Congress 
and Louisiana (articles 272 and 283 of the state con- 
stitution) did not intend to exempt the short lines 
from regulation or to drive them out of existence as 
common carriers. % 

The test of the authority of both state and federal 
commission is the power to control. The status of the 
short line has been determined by the Louisiana Sv- 
preme Court, Amos Kent Brick & Lumber Co. vs. 
Tax Assessor, 144 La., 862, when it held that plaintiff’s 
line was entitled to the ten-year tax exemption provided 
for in Article 230 of the constitution to roads com- 
pleted prior to 1904. “The article,” said the court, 
“exempts any ‘railroad. Now, if this road, with its 
roadbed and cross-ties, and parallel rails, on which 
steam locomotives draw regular trains for the trans. 
portation of freight and passengers, is not a railroad, a 
pertinent query would be, what is it?” The court held 
the line in question, the Kentwood, Greensburg & 
Southwestern, was a railroad. The test was whether 
the road was performing a public service; measured 
by this, all roads which are performing such a service, 
or which are equipped and ready to perform such a 
service, are common carriers, entitled to the protection 
of the laws and the performance of the duties laid 
upon common carriers by statute, 

In Louisiana the first requisite for a railroad to 
become a common carrier is that it must be operated 
by a railroad company; it must operate under a charter. 
(Louisiana Constitution, Art. 272.) Railroads may be 
privately operated, may be plant facilities, but when 
they incorporate and become servants of the public 
that chooses to use them, they become common carriers, 
subject to regulation and control and also privileged 
to enter into traffic arrangements with other carriers. 
The state constitution, Article 284, gives the commission 
power to adjust rates between branch and short lines 
and connecting trunk lines. This power the commission 
has employed, and in the exercise thereof has often 
fixed rates between tap and trunk lines. The maximum 
two line rates fixed by the state commission are iden- 
tical in principle and purpose with the blanket rates 
tap lines now enjoy. 

It is well settled in law that a charter constitutes 
a contract between state and corporation. The govern- 
ment has no right through any of its instrumentalities 
to impair its contract with common carriers by deny- 
ing them the right to make joint rates and receive 
divisions because of volume of business, length of line, 
or ownership. No authority rests in the legislature or 
its created bodies to impair the vested rights of a 
corporation or its stockholders, “and one of the vested 
rights of a railroad common carrier is to transport 
freight and passengers, either. or both, at reasonable 
rates, under reasonable rules and regulations, and to 
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make contracts, arrangements or agreements with other 
common carriers, for the continuous earriage of pas- 
sengers and freight.” Joint rates are a quetsion of 
agreement between carriers (Southern Pacific Co. vs. 
Interstate Commerce Commission, 200 U. S., 356), sub- 
ject te the restrictions of equality to all shippers, as 
provided for by the interstate commerce act. 

Uniformity in applying rules and interpreting laws 
is desirable. The Louisiana commission has co-operated 
with the Interstate Commerce Commission as far as 
possible in this respect, but it cannot ignore the con- 
stitutional and statutory provisions placing short lines 
under its eontrol and making one of its duties the 
regulation of joint rates; it cannot deny to short lines 
the right to make agreements for divisions so long as 
these roads perform a valuable public service in the 
opening of new territory to settlement. In the absence 
of provision to the contrary in the act to regulate com- 
merce, these tap line should not be denied the right 
to enter into joint rate arrangements, to receive rea- 
sonable divisions. The cancelation of such joint through 
rates and provisions by the Commission is violative of 
the rights of the tap lines, would absolutely destroy 
uniformity in the application of rates and the basis 
of rate-emaking and unduly burden local and intrastate 
trafic. The Louisiana commission can find no warrant 
for the assumption that the divisions unduly prefer 
mill owners shipping over the short lines and create 
an unjust discrimination against mills on the trunk 
lines. The mill owner who operates his tram as a 
plant facility assumes none of the responsibilities of 
the common carrier. 


“This brings us face to face with the question 
whether those who have put their money into the 
railroad, as a railroad proposition, are entitled to a 
fair return on their railroad investment, and whether 
they are entitled to receive their revenues, both from 
local rates and from divisions on through rates. 

“We hold that any railroad company that has the 
right, under its charter, to transport freight and pas- 
sengers for hire and provide facilities for so doing, has 
the right, not only to charge reasonable and fair local 
rates, but also to receive reasonable and fair proportions 
of joint through rates, and to deprive one railroad 
company of the right to receive such divisions and 


permit other railroads to do so, would create an unjust 
discrimination against the weaker and more helpless 
line, and show an undue preference to the opulent 


owners of the great railway systems which are allowed 
to divide rates with their connections and charge the 
bublic for the maintenance and operation of their 
unprofitable branehes.” 


That there may be a disparity between local and 
joint through rates does not alter the case and, even 
if the proportion accruing to the originating carrier is 
less than the local rate, no unjust discrimination can 
be predicated thereon. Parsons vs. Ry., 167 Fed., 447. 
When the joint rate is reasonable per se, the require- 
ments of the law are satisfied and the Commission 
should go no further. 

Louisiana’s attitude toward the railroads, assert 
‘ounsel, has been a liberal one, As a result of this 
dolicy, mileage in the state was doubled in the decade 
nding June 30, 1909. To cancel tap line allowances 
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will place an undue burden on the public. Lateral lines 
are essential to the state’s future development; shall 
the state be deprived of the extensions already made 
into new territory by the tap lines by depriving these 
roads of divisions and throwing the burden of their 
maintenance on the consumer of such a necessity as 
lumber? 

Stock ownership, or the present source of the tap 
line’s major tonnage, is immaterial. The Louisiana Su- 
preme Court, in the Kent Brick case, has already de- 
cided a lumber company may own and operate a raik 
road, and the reverse proposition also seems to be true. 
The vital issue is whether the tap lines are performing 
a useful service by enlarging the railroad system and 
providing a means of transportation to the public. If 
a division of a joint rate is allowed to any common 
carrier railroad, it should be allowed to all. Louisiana 
maintains the tap line is a common carrier; the short 
road has a duty to serve the public, and that the com- 
mission has required the performance of this duty is 
supported by numerous references to orders entered 
by it against the tap lines. The state commission ean- 
not support the view that the divisions allowed are 
rebates; on the other hand, joint through rates and 
divisions are a convenience to the shippers. Because 
some railroads have failed to take advantage of the 
opportunity of making joint rates, they should not be 
allowed to complain of unjust discrimination because 


their competitors have exercised better business judg- 
ment. 


That the large percentage of lumber tonnage of 
the tap. lines should be no bar to divisions counsel 
attempt to show by giving figures ef lumber tonnage of 
trunk lines reported to the Louisiana board. Summar- 
ized, these figures are: 


Percentage 

Road— of Lumber. 
Chicago, Rock Island .@ Pacific. .......ccccccccsccecece 68 
HPC, TP GA, IIs ov ccs ccc cwcicicrs cocsvies 65 
Gulf, -Colommmo Gy Dente Wink oss ok bk bei Fink Ceiics 92 
OE Oe IE, Wed on cee kdwauoe wn 6 kee eb dae © die eelb'eaidee 87 
Rees “SES ike ee ae. Soaks Say Pecdebelncesereene 25 
EO ii. CORE ain ke 44% 6 The 0 «050 hadi b as 0 vid bos daha 70 
i We OUn ” Nirensss bwiwa bop ee bébar bens vous tds « 27 
oe ge FT | ee a een Cd os er See 45 
St. Louis, Iron Mountain & Southern................... 52 
Vicksburg, Shreveport & Pacific....................0.. 48 
Yazoo & Mississippi Valley...............ccceccccctcces 35 


(fap Lines in bold-face type.) 


“The state of Louisiana,” concludes the brief, “needs 
every mile of railroad it has, or that it may secure, 
and any action on the part of this Commission which 
would result in the curtailment of railroad building or 
extension and prove detrimental to those railroads in 
existence, which are serving or stand ready to serve 
the public, would have a disastrous effect upon the 
future development of the state. We express the belief 
that the Commission will accept our view that all tap 
line railroads now chartered and holding themselves 
out as common carriers, or which may in the future 
take out charters and become common carriers by 
providing suitable equipment, operating regular trains 
and furnishing reasonable facilities for travel and for 
transportation of freight, may enter into traffic agree- 
ments with their connecting lines and receive out of 
the through rates established under such agreements, 
applying on interstate traffic, a just, fair and equitable 
allowance.” 
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Lumber Companies Oppose Tap Lines. 

On behalf of the lumber companies owning unin- 
corporated tram roads, a brief was filed by S. H. Cowan 
and Andrews, Ball & Streetman, opposing the continua- 
tion of allowances to the incorporated short roads. 
To these lawyers, the case presents three broad ques- 
tions: (1) Was the cancelation of divisions lawful, and 
did the action of the trunk lines deprive the tap lines 
of .their legal rights? (2) Are the rates that would be 
in effect had the cancelations not been suspended un- 
just, unreasonable or discriminatory? and (3) Are the 
rates and divisions now existing unjust, unreasonable 
and discriminatory against the intervening lumber com- 
panies and the general public? 

We have here to deal with a blanket system of 
rate-making. It is the contention of the intervenors 
that this system is proper and necessary on the trunk 
lines, but that it is not necessary, it is not in the 
interest of the public to extend it to the tap lines 
and that to do so “so as to absorb, in effect out of 
the trunk line rate the cost, or part of the cost, of 
logging and saw mill operation by a division of the 
blanket rate with the tap lines, which have incorpo- 
rated and are or purport to be common carriers, while 
no allowance can be made to manufacturers of lumber 
who operate railroads in connection with theit logging 
and milling operations, similar in all substantial re- 
spects, business and operations to those of their com- 
petitors who are receiving divisions and allowances, 
while intervenors do not, or cannot get such divisions, 
but pay the same blanket rates from trunk line points 
as their competitors.” In other words, the division to 
the tap line destroys -the very equality that the blanket 
rate intended to produce by giving the tap line owners 
a lesser rate. 

“Intervenors contend that the allowance to a greater 
or less extent finds its way into the price of lumber 
as sold by their competitors, who own the tap line 
roads, getting divisions, or into the profits of the lumber 
company, or in a reduction of logging expenses and 
freight rates on lumber, which is always sold on a 
delivered price, freight paid by the manufacturer, and 
gives to them an undue and unreasonable preference 
and advantage over those not enjoying allowances, and 
amounts in effect to rebates.” 

It is also contended by the intervenors that as long 
as these divisions are allowed, the trunk line rates are 
too high, relatively in comparison with what the tap 
line-lumber companies pay, and actually. 

It is counsel’s major premise that the division of 
rates allowed the tap lines owned by the same interests 
as control the saw mill is a rebate and an unreasonable 
and undue preference and advantage. The arrangement 
of stock ownership in separate corporations, with the 
one object primarily of carrying on the lumber busi- 
ness and of producing profits on the one investment, 
wherein both the saw mill and the railroad are neces- 
sary facilities of the undertaking, is but a means and 
a device to make an unlawful practice appear lawful, 
and, therefore, the allowance should be condemned. 

The determinative fact is, declare counsel, what 
was the purpose of the arrangement of the division. 
It is indisputably shown, they aver, that the reason 
for incorporation of the railroad end of the lumber 
business was to get an allowance on the lumber com- 
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pany’s tonnage and “the whole transaction was uniformly 
carried on and carried out by the same _ individuals 
who had the investment in the timber, the saw nil] 
and its necessary facility, the railroad, to whom the 
profits of the railroad and the lumber company musi 
flow, or upon whom the losses must fall, with no ma. 
terial change, as far as the operation was concerned. as 
respects the business of transportation of logs or lun. 
ber, as to which the rates and divisions pertain.” 

Counsel consider it important to note that most 
of the tap lines operate at a loss, yet continue jn 
business, “because the owners are the owners of the 
lumber company, so they must operate the railroad 
or give up the lumber business, and thus it is recog: 
nized that the very substance of the tap line railroad 
capital or property is drawn upon for a service to the 
saw mill, hence, that treated as a railroad its property 
is being confiscated by its owners and the directors 
for service to another corporation which they also own. 
We say confiscated—that is, if the tap line railroad jis 
to be treated really as an independent company. Of 
course, it is nothing but a part of the lumber con. 
pany’s industrial facility, and nothing goes to show it 
in a stronger light than the fact that, if it were other- 
wise, its property could not and would not be thus 
confiscated.” 

Counsel maintain it is no answer to the charge of 
discrimination for the tap lines to set up their duties 
as common carriers against the unincorporated tram 
roads of the intervenors, It is immaterial that those 
who enjoy no divisions may have other advantages. 
The law strikes at discrimination with respect to trans- 
portation; the discrimination is not rendered due by 
the fact that the tram roads of the intervenors may 
have advantages arising from location, capital or op- 
erating costs of their manufacturing business. It is 
not the purpose of the Commission, and it has been 
so held, to adjust transportation charges to equalize 
commercial conditions. That a lumber company has 
advantages from other sources would not legalize illegal 
allowances to tap lines. The act to regulate commerce 
pledges equality before the law, not equality of business 
acumen; it means equality for the man with the bull 
team and the man with the tap line. It is not the 
province of the law or of rates to overcome physical 
or commercial disadvantages. “The bull team and the 
tap line must be accorded the same treatment, the 
same equal rates, without any discrimination.” 

With respect to the duties of common carriers 
respecting through routes, counsel declare that sections 
1, 6 and 15 are the only provisions of the act that 
bear on this question. And here the duty is to the 
shipper, and not to a connecting carrier, but it is not 
a duty to establish joint rates. While the Commission 
may establish through routes and joint rates, the duty 
of the carrier is only to establish just rates applicable 
to a through route, not necessarily joint through rates. 
Therefore, the tap lines have no statutory right to 
joint. rates, and the trunk lines were within thei! 
rights in canceling the divisions. Whether joint throug! 
rates shall be re-established rests in the discretion of 
the Commission. See Baer Bros. Mercantile Co. VS. 
Mo. Pac. Ry., 17 I. C. C. Rep., 225; Loup Creek Colliery 
Co, vs. Virginian Ry. Co., 12 I, C. C. Rep., 471, and 
Blankenship vs. Big Sandy Rd., 17 I. C. C. Rep., 569. 
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Are these tap lines common carriers with respect 
to. the lumber traffic of their controlling interests? 
The majority of these roads, allege counsel, were in- 
corporated after the Yellow Pine decision in 1904, de- 
elaring allowances to unincorporated roads illegal. In 
no case was traffic other than of the lumber company 
controlling accessible or prospective in sufficient volume 
to justify the construction of an independent line. Ip 
ease, whether the road should be incorporated 
with the investors in the lumber company. To 
say that the owners of the lumber company could con- 
vert a plant facility into a public carrier adopts form 
for substance, The determination there rested with the 
owners both of the road and the tonnage. The common 
arranging divisions, leases, refunds, etc., 
charging on one set of books and crediting on another, 
was merely taking money out of his left-hand pocket 
and putting it in his right. 

The milling in transit plea seems to counsel only 
a specious justification of an illegal practice. It can- 
compared with transit rates on grain or cotton 
or live stock. These may move to the uttermost parts 
of the earth without conversion, but the log on the tap 


every 


rested 


owner, in 


not be 


line never has any other destination than the mill 
of the owner; no such service is ever performed ex- 
cept for the mill. To apply the milling in transit 
theory to the logs of the lumber company controlling 


the tap line through a substantial stock ownership is 
plainly a means by which the rate is divided, and such 


transaction can mean nothing more nor less than a 


rebate out of the rate on lumber of the cost, in part 
at least, of the operation of the lumber company’s 
business of transporting logs to the mill to be con- 


verted into lumber—one of the indispensable essentials 


of thé saw mill business. For a trunk line to. thus 
partially absorb the cost of manufacture in one case 
and not in another, creates the discrimination the law 
aims to strike down. 


Counsel submit that the facts in the case call for 
the Commission to deny the right of a private indus- 
trial road to convert itself into a common carrier for 
the purpose of receiving a division of the rate on lum- 
ber for the transportation of its logs to its saw mill. 


A tap line which is not in fact a common earrier is 
hot entitled to divisions. Allowances must be deter- 
mined upon the basis of a common carrier, not of a 


plant facility, and, in 
discrimination. Act 


Barnes, 


all events, must not amount to 
to Regulate Commerce, Sec. 15; 
Interstate Transportation, Sec. 344; Drinker, 
Interstate Commerce Act, Sec. 164; Re Division of Joint 
Rates, 10 I, C. C. Rep., 385; Central Yellow Pine Cases, 
10 I, C. C. Rep., 193 and 505; Star Grain & Lumber 
Co. vs. Ry., 17 I. C. C. Rep., 338; Fathauer Co. vs. 
Ry., 18 I,_C. C. Rep., 517; Ry. vs Ry., 13 I. C. C. Rep., 
610; Taenzer vs. Ry., 170 Fed., 240; Wade vs. Lumber 
Co, 74 Fed., 517. 

It seems clear to counsel that no allowances can 
be made by a railroad to cover the cost to the shipper 
of getting his freight to the depot, Wight vs. U. S., 
167 U. S., 512. The railroad cannct equalize disad- 
vantages of location; put the man two miles from its 
track on a parity with a warehouse on its right-of-way. 
To go a step further, it is conceded that, if the char- 
acter of the business and the relation of the tap line 
‘o the mill industry is such that an allowance creates 
a discrimination or a rebate, even though the tap line 
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be in law and in fact a common carrier, the Commis- 
sion must abolish the division to remove the discrimina- 
tion, Act to Regulate Commerce, Sec. 15; Barnes, In- 
terstate Commerce, Secs. 101 and 398; Drinker, Inter- 
state Commerce, Secs. 1 and 64; Central Yellow Pine 
cases; Pennsylvania Millers’ State Assn, vs. Ry., 8 
I. C. C. Rep., 505; Porter vs. Rd. Co., 15 I. C. C, Rep., 
1, and I. C. C. vs. Rd., 85 Fed., 110. 


It must further be understood, argue counsel for 
the intervening lumber companies, that no allowance 
at all can be granted unless the tap lines are in law 
and in fact performing common carrier functions in the 
service of a real and present public, not a mythical 
public. When the tap line is legally entitled to say it 
should be compensated for its service, it is felt that 
its compensation should not come out of the trunk line 


rate; it may be added to it as a local charge, not de- 
ducted from it. 


Attention is called to the decision in the Federal 
Sugar Refining Co. case, 20 I. C. C. Rep., 200, as answer 
to the plea that the allowances are justified under 
section 15 of the act. It is declared that the testimony 
in this case shows conclusively that the intervenors’ 
roads are of as high a type as the incorporated tap 
lines; that they perform service in all substantial re 
spects identical with that for which the tap lines receive 
a division, but have not gone through the legal fiction 
of incorporating and issuing bills of lading. If payment 
is to be made to the tap lines, then the unincorporated 
tram roads should receive compensation for the perform- 
ance of substantially similar services, 

Counsel end their brief -with a discussion of the 
development of the country by tap lines and “giving 


them their due.” Their encomiums, however, have a 
“For Brutus is an honorable man” twist. They con- 
cede that there is a certain community development 


about every saw mill and that, if we wait long enough, 
we will eventually have all the little activities that 
distinguish the town life—the church, the school, the 
newspaper, politics and the undertaker; and that people 
must live and food must be raised to feed them; that 
at last the real estate agent followed 
that the of fertile 
if not may then be rewarded by 
seeing a “real” development. “But,” they add, “all 
this has happened where the railroad was not incor- 
porated. * * * So the improvements and the develop- 
ments of the country followed the lumber business 
and its railroad development, not because of the chris- 
tening of the railroad as a corporation and common 
carrier. This ‘Chanticleer’ is uncovered and his crow- 
ing verily doth not bring the dawn.” 

The right 
rendered 


will come in, 
by a boom, and 


imagination, 


tap line booster, 
soil, 


to reasonable compensation for services 
shippers by the tap line is again conceded; 
that the trunk line should pay out of its rates to help 
support the private lumber business is strenuously 
denied. Add the reasonable rate for tap line service 
to the trunk line rate. This would in nowise destroy 


the development plans of the short roads and would 
assure them that the traffic they develop would pay 
that the logs will pay a reasonable 
profit, and that when the ring. of the ax has given 
place to the hum of the thresher, the tap line will 
have become a trunk line and its traffic managers wil 
“sit in the seats of the mighty.” 


reasonable rates; 
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CANADIAN BOARD DECISIONS 


Dominion Commission Passes on Applications 
Brought under Railway Act of Canada 


What Detetatines Classification? 


THE BLAUGAS COMPANY OF CANADA, LTD., 
: vs. 
THE CANADIAN RAILWAY COMPANIES. 


In re the application of the Blaugas Company of Canada, Lim- 
ited, Montreal, for an order directing the Canadian Railway 
Companies to give Blaugas a rating of L. C. L. 3rd class and 
Cc. L. 5th class in the Canadian Classification (file 15814); Held, 
that application should be dismissed. 


MR. COMMISSIONER MILLS: 

So far the Canadian railway companies have given 
Blaugas an interim rating; and they propose to make it 
permanetly L. C. L. second class and C. L. fourth class 
in the Canadian Classification. To this proposal the ap- 
plicant strongly objects, maintaining that for various rea- 
sons the rating of Blaugas should be the same as that 
of gasoline, namely, L. C. L. third class and C. L. fifth 
class, 


Classification. 


The classification of a commodity is a matter of 
much importance because it effects both the revenues of 
the railway companies and the freight charges to be 
paid by the shippers, and, in some cases, it is specially 
important to the shipper, not so much on account of the 
charges in themselves as because of their relation to 
the charges on competing commodities which have a 
higher or lower classification. 


Factors Determining Classification. 


Risk.—The risk incurred by a railway company in 
carrying a commodity is usually a factor of some im- 
portance. 

There is always the risk as to claims for compensa- 
tion in the case of damage to or destruction of goods in 
transit, which is greater in the carriage of high-priced, 
fragile or easily damaged goods than in the carriage of 
cheap commodities or such as are not liable to serious 
damage from rough handling, the jerking and banging 
of cars by reckless enginemen, and railway accidents or 
other casualties. 

Sometimes there is also considerable, great, or very 
great risk arising from the dangerous nature of a com- 
modity, such, for example, as gunpowder, dynamite, 
nitroglycerine or other explosive substances, and a com- 
pressed gas, which, if liberated by accident or otherwise, 
spreads instantaneously through a car and, coming in 
contact with fire, causes an instantaneous explosion fol- 
lowed by an immediate conflagration, which results in 
serious destruction of valuable and possibly high-priced 
property. 

But at the hearing of this case it was not shown or 
alleged by the respondent companies that the risk in 
carrying Blaugas in steel cylinders is any greater than 
the risk in carrying gasoline, as it is usually carried, 
in wooden barrels or steel drums. Hence, in a com- 
parison of Blaugas with gasoline for the purpose of 
Classification the element of risk may properly be omitted. 

Bulk.—The space occupied by a commodity com- 
pared with its weight has to be considered. Light, 
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bulky commodities, other things being equal, are gener. 
ally rated higher than heavy, compact commodities which 
oecupy relatively small space. 

As regards this factor, it does not appear that stee} 
cylinders of blaugas compare unfavorably with wooden 
barrels or steel drums of gasoline. 

Expense of Handling—Some goods are more expen- 
sive to handle in loading and unloading, etc., than other 
goods. For example, “rolling” freight, such as barrels 
of flour, can be moved short distances and loaded or un- 
loaded with less trouble and in less time than packages 
of freight which have to be carried and laid down with 
care. 

Under this head it would appear that 120-pound stee]} 
cylinders of Blaugas can be handled—loaded and un- 
loaded—as conveniently as 376-pound wooden barrels, and 
more conveniently than 830-pound steel drums of gasoline. 

Value.—The value of a commodity is a matter of 
importance in classification, because a high or compara- 
tively high freight charge constitutes only a small frac- 
tion or percentage of the selling price of an expensive 
article, while a moderate freight charge on low-grade, 
cheap commodities, such as wood, stone, gravel, sand, 
etc., may be so large a percentage of the cost and make 
relatively so great an addition to the selling price as to 
become a very serious handicap in business—in other 
words, high-priced goods can bear higher freight charges 
than cheap or low-grade gcods; and we may add that if 
this principle were not recognized in the classification of 
goods and the making of freight rates, bulky, low-grade, 
cheap commodities (of which there is a very heavy ton- 
nage) would lose a great deal, possibly all, of their 
value, because the cost of carrying them long or even 
moderate distances would be prohibitive. 

In the comparison of gasoline and Blaugas under 
this head, two questions have arisen as to the basis 
of comparison between the freight charges and value: 

(1) What freight charges should be taken as the 
basis of comparison—the total (including outward charges 
on the gross weight and return charges on the empties), 
or only the outward charges? 

(2) What value should be taken as the basis of 
comparison—the value of the goods sold and shipped, 
or the value of the goods and of the bags, sacks, pack- 
ing boxes, drums, cylinders, crating, or other contrivances 
used to protect, or hold and protect, the goods in transit? 

As stated above, the request of the applicant is 
that Blaugas be given the same rating as gasoline 

Gasoline is carried in steel drums or wooden barrels, 
generally the latter. The weight of the drum is 200 
pounds; it holds 830 pounds of gasoline; and its value 

is given as $10. The weight of the barrel used is 
about 75 pounds; it contains on an average about 30l 
pounds of gasoline; and its value is given as 25 cents. 

Blaugas is carried in steel cylinders. The weight 
of a cylinder is 100 pounds; it contains 20 pounds of 
gas, and its value is given as $12. 

Three comparisons are here submitted, with a vieW 
to determine what should be the classification (0 
rating) of Blaugas as compared with that of gasoline; 
and, in order to make the comparison as definte and 
exact as possible, shipments of the two commodities 
having exactly the same gross weight have been taken— 
10 steel drums of gasoline and 83 steel cylinders of 
Blaugas, the gross weight of each being 9,960 pounds. 
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No, 1—Comarison of outward freight charges. with gross 


values: 
GASOLINE. 








Gross, 9,960 Ij. Value: Gasoline, $178.20; drums, $120.00; 
total, $298.20. 
Outward 
Rate Per Freight Per Cent 
Miles. 100 Ibs. Charges. of Value. 
Oe Loon Hdd eens ace Siete $0.12 $11.95 $4.01 
50 . : ie -15 14.94 5.01 
Ee ee ae .20 19.92 6.68 
100... «agen Guinan ie pieece ao -23 22.91 7.68 
150 ....sdbebRieb's chic Seeedh esa un -26 25.90 2.68 
100 . . «0. cqathdaanine aes bakes .27 26.89 9.01 
S00 .. cccrvevnbdaebe Se Scab secsdccdes .33 32.87 11.02 
S60 . .« x csei eae iccsetieietnn .35 34.66 11.69 
996 (Port Arthur) ............. -70 69.72 23.38 
1,420 (Winnipeg) ©............... 1.12 108.56 36.41 
1777 (ReOGRMIE EEL f can axbnsceee 1.68 168.32 56.45 
$257 (Capea) so. ese es tees 2.14 213.14 71.48 
BLAUGAS. 
Gross, 9,960 lbs. Value: Gas, $166, cylinders, $996; total, 
$1,1¢ 
Outward 
Rate Per Freight Per Cent 
Miles 100 Ibs. Charges. of Value. 
26 ..cseobtabeiea cbueitames cewek $0.12 $13.94 $1.20 
BO ...:aabibet ses etwas kee 18 17.93 1.54 
3 . sc ede saat een os aaeas .23 22.91 1.97 
100... cee Rape AR + 6 eed 26 25.90 2.22 
150... ocnqurh aaa oheesen ee .30 29.88 2.57 
200... eee eeu We bes coi eee. -32 31.87 2.74 
500. cnsctideeaed items ance falas oe .39 38.84 3.34 
RPE Pe Pe ON PP) a a ee .40 39.84 3.42 
906 (PDCE. ARR e oc ces des ce .86 85.66 7.37 
1,420 (Winnipeg)...............-- 1.39 135.46 11.66 
1,777 (Regina)....... PAE dca tee x 2.11 210.16 18.86 
2357 (CHER CandGw buen s ws ae ce 2.68 266.93 22.97 
No. 2—-Comparison of outward freight charges with net values: 
12 Drums—Gasoline. 
Gross weight of 12 drums filled with gasoline, Ibs......... 9,960 
Weight of gasoline in 12 drums, IbS.................0+000% 7,560 
Weight of 12 empty drums, at 200 Ibs..............ecec0-: 2,400 
Value of gasoline in 12 drums, 7,560 Ibs., 1,080 gals., at 
AG3EC ioe einige nts tec daace sche ack lh ioe eee as ecllnee os $178.20 
Outward freight Relations of 
Rate per charges on gross outward frght. 
Miles 100 Ibs. weight, 9,960 lbs. chgs. to value. 
f Pct. net value. 
ETE TE $0.12 $11.95 6.59 
50... csie~- meee 15 14.94 8.38 
TO .cssdenbbbetene .20 19.92 11.17 
100. ede eddwan ds -23 22.91 12.85 
ee ry .26 25.90 14.53 
200 ....5dca ee 27 26.89 15.08 
300... «vies Oeebeeate 33 32.87 18.44 
gE .35 34.86 19.56 
996 (Port Arthur) .70 62.72 39.12 
1,420 (Winnipeg)... 1.12 108.56 60.92 
L777 (Regina)...... 1.69 168.32 94.56 
2.257 (Calgary)..... 2.14 213.14 119.60 
83 Cylinders—Blaugas. 
Gross weight of 83 cylinders filled with gas, lbs........... 9,960 
Weight of gas in 83 cylinders, at 20 Ibs..............+...- 1,660 
Weight of 83 cylinders, at 100 IDS............0cceeeeeeeees 8,300 
Value of gas in 83 cylinders, 1,660 Ibs., at 10c............. $166. 00 


Outward freight Relations of 
Rate per charges on gross outward frgeht. 


Miles. 100 Ibs. weight, 9,960 Ibs. chgs. to value. 
m Pct. net value. 
| ree $0.14 $13.94 8.39 
OD .ececebsens¥hvie 18 17.93 10.60 
TE Oo ETS .23 22.91 13.80 
MO... ie id seseeaes 26 25.90 15.60 
ae .«denwuaedieia 3 .30 29.88 16.00 
EE ee eee 82 31.87 19.19 
D . . regained .39 38.84 23.39 
We .. kcsthisaberrs- .40 39.84 24.00 
996 (Port Arthur) .86 85.66 51.60 
1,420 (Winnipeg)... 1,39 135.46 81.56 
L777 (Regina)...... 2.11 210.16 126.56 
2257 (Calgary)..... 2.66 266.93 160.80 
No. 3—Comparison of total freight charges with net value: 
12 Drums—Gasoline. 
Relat’n 
of total 
Outward ft. Ttl. chgs. out. & 
Rate chargeson Ret. chgs. on shpts. ret. ft. 
. per 100 gross wt., on drums, and retd. chs. to 
Miles. Ibs. 9,960 Ibs. 4th class, empties. value. 
Per ct. 
: net val. 
DD 0.65 aieietnbielied $0.12 $11.95 $0.10 $2.40 $14.35 8.50 
BEER eee 15 14.94 13 3.12 18.06 10.13 
1? . Seu gee abe .20 19.92 .16 3.84 23.86 13.38 
EO LIF .23 22.91 19 4.56 27.47 15.41 
Se ee ee .26 25.90 .21 5.04 30.94 17.36 
ES or 27 26.89 .23 5.52 32.41 18.18 
300 Pa 8 iF PAE Ne .33 32.87 .28 6.72 39.59 22.20 
A .35 34.86 .29 6.96 41.82 24.02 
996 (Pt. Arthur) .70 69.72 .50 12.00 81.72 45.85 
1,420 (Winnipeg). 1.12 108.56 86 20.64 129.20 72.50 
1777 (Regina)... 1.69 168.32 1.28 30.62 198.94 111.63 
2,257 (Calgary)... 2.14 213.14 1.62 38.88  252:02 142.42 


83 Cylinders—Blaugas. 
, Relat’n 
. of total 
Outward ft. Ttl. chgs. out. & 
Rate chargeson Ret. chgs. on shpts. ret. ft. 


per 100 gross wt., on cylinders, and retd. chs. to 





Miles. Ibs. 9,960 Ibs. 4th class, empties. value. 
Per ct. 
net val. 

$13.94 $0.10 $8.30. $22.24 13.39 

17.93 13 10.97 28.72 17.18 

22.91 16 13.28 36.19 21.80 

25.90 19 15.77 41.67 25.10 

29.58 21 17.43 47.31 28.50 

31.87 -23 19.09 50.96 30.69 

38.84 .28 23.24 62.08 37.33 

0 4 39.84 .29 24.07 63.91 38.50 
996 (Pt. Arthur) .86 85.66 .50 41.50 127.16 76.60 
1,420 (Winnipeg). 1.39 135.46 .86 71.38 206.84 124.60 


1,777 (Regina)... 2.11 210.16 1.28 106.24 306.40 184.57 
2,257 (Calgary).. 2.68 266.93 1.62. 135.06 401.99 242.16 


“A’’—Earnings of railway companies per ton per mile: 
Gasoline— 

9,960 Ibs. gross weight, net value............... otis abn $178.20 
Third Class, L. C. L.— 

25 miles, at 12c per cwt., equals $2.40 per ton for 25 miles, or 
ae per ton per mile; 9.6c equals .0538 per cent of the net 
vaiue. 

1,420 miles (to Winnipeg), at $1.12 per cwt., equals $22.40 
per ton for 1,420 miles, or 1.57c per ton per mile: 1.57¢ equals 
.0088 per cent of the net value. 

Blaugas— 
9,960 Ibs. gross weight, net value..........5.....s02000.. $166.00 
Second Class, L. C, L.— 

25 miles, at 14c per cwt., equals $2.80 per ton for 25 miles, or 
eo per ton per mile; 11.2c equals .0674 per cent of the net 
vaiue, 

1,420 miles (to Winnipeg), at $1.39 per cwt., equals $27.80 per 
ton for 1,420 miles, or 1.95c per ton per mile; 1.95c equals 
.0117 per cent‘of the net value. 

If Blaugas were given a third class L. C. L. rating, 
the revenue per ton per mile on ft would, of course, be 
the same as the revenue per ton.per, mile on gasoline; 
but the revenue from return freight on Blaugas cylinders 
would be a good deal more than from the return freight 
on gasoline drums or barrels. 

It will be noticed that in comparison No. 1 the 
return freight charges on the empties are excluded, and 
the value of the containing. drums and. cylinders is 
included on the same basis as the value of the goods; 
and, on the assumption that this basis of comparison 
is fair and reasonable, it follows that. Blaugas can bear 
somewhat higher freight charges».than gasoline; and 
the application for a third and fifth class rating should 
be refused. 

But a word should be said abent the basis’ of com- 
parison—first, as to the return freight charges on 
empties; second, as to the value of:the contrivances in 


which the goods are carried. 
FREIGHT CHARGES. 


Gasoline— 
Outward freight charges on gross weight...-. >.$ 11.95 
Return freight charges on empties............ 2.40 $ 14.35 


The return freight being a little under 17 
per cent of the total freight charges. 
Blaugas— 
Outward freight charges on gross weight......$ 13.94 
Return freight charges on empties........... 8.30 $ 22.24 
The return freight charges being a little 
over 37 per cent of the total freight charges. 


VALUES. 
Gasoline— 
a a i ee bi > $178.20 
Value of the Qrume.. soc. oe 8s SHES SNS 120.00 | $ 298.20 





The value of each containing drum being 
about two-thirds (%) of the value of the goods 
carried in it. 


Blaugas— 
ee eT ee ee ee $166. 00 
Value of the cylinders...../.....5.6..00..274... 996.06 $1,162.00 





The value of each containing cylinder being 

= Sd times the value of the: goods carried 
If the return freight charges on.the empties and 
the outward freight. charges on .the gross weight have 
to be added to the cost price, as am element in the 
selling price, of a commodity, why, should not both of 
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these charges be taken into account in a comparison 
of freight with the selling price or value of the com- 
modity? ae eae . aoe 

If, in outward. shipments, the drums and cylinders 
(which constitue no part of the goods scld) are carried 
at the owner’s risk of loss, breakage, or damage (as 
I think they should be), and the freight charges on 
them are paid, why should their value be included with 
the value of the goods in a comparison of the freight 
charges with the value of the goods? 

The comparison of the outward freight charges with 
the gross value of goods and containers—the return 
freight charges on the empties being excluded, and 
the value of the containing drums and cylinders being 
included on the same basis as the value of the goods— 
may be in accordance. with the basis and method of 
calculation usually adopted to determine the relative 
freight charges which a commodity can bear. Never- 
theless, I cannot help feeling that it sometimes works 
out so as to be very unfair, as in the case of Blaugas, 
where the containing cylinders, on which return freight 
charges have to be paid, are five-sixths (5%) of the 
gross weight shipped, and the value of the cylinders, 
which are not sold nor intended to be sold, is six (6) 
times the value of the goods. 

In view of these facts, I question the reliability 
of the results obtained by this method of comparison; 
and my opinion is that the total freight charges paid 
in each completed transaction—outward and return ship- 
ments—in the case of both gasoline and Blaugas, should 
be compared with the net value or selling price of 
the goods; and that, in outward shipments, the drums 
and cylinders (the containers of the goods) should be 
carried at the owner’s risk of loss, breakage, or damage. 

In a word, my conclusions on the different basis 
of comparison are as follows: 

No. 1—Comparison of the outward freight charges 
with the gross value of the goods and the containing 
drums and. cylinders. 

According to this, Blaugas should be rated higher 
than gasoline. 

No. 2—Comparison of the outward freight charges 
with the value of the goods. 

According to this, Blaugas should not be rated higher 
than gasoline. 

No. 3—Comparison of the total freight charges with 
the value of the goods. 

According to this, Blaugas a fortiori should not be 
rated higher than gasoline, 

Having stated my views, I must leave my colleagues 
to decide which basis of comparison is to be pronounced 
fair, reasonable, and properly applicable to the case. 


MR. COMMISSIONER .McLEAN: 


This commodity, which is not at present specifically 
mentioned in the classification, has been given by the 
railways an interim rating of L. C. L. 2, C. L. 4. The 
Blaugas Company asks that the same rating be given 
this commodity as is given to gasoline, viz. L. C. L. 3, 
Cc. L. 5. It is stated that these commodities are com- 
petitive. It was also stated in the course of the hear- 
ing that Blaugas competed with acetylene, but this 
phase of the topic was not developed with sufficient 
exactness to warrant any classification comparisons of 
the two articles. The essential point of the complaint 
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is concerned with the comparison of rating of Blaugas 
and gasoline. 

In the discussion which took ‘place, considerable 
stress was laid upon the alleged greater safety attach- 
ing to the handling of Blaugas as compared with gasgo. 
line. This apparently arose from the allegation con. 
tained in the answer of the Canadian Freight Associa- 
tion that a certain amount of danger attached to the 
transportation of Blaugas. At the same time, the answer 
of the Canadian Freight Association did not deny that 
gasoline might be’a more dangerous inflammable than 
Blaugas as shipped in steel cylinders. It does not ap- 
pear from the course of the discussion that the item 
of risk is to be taken as a determining factor in con- 
nection with the rating. 


The company was also under the misapprehension 
that it was being charged fourth class on its 
returned empties, while fifth class was being charged 
on returned gasoline empties. This, however, was 
shown to be an error, as under the classification re 
turned empties are carried at an any quantity rating 
of fourth class. 


The Blaugas Company also referred to the weight 
of the steel cylinder in which the Blaugas was shipped, 
it being testified that a cylinder when full of the gas 
weighed 120 pounds, and that the cylinder empty 
weighed 100 pounds; and it apparently was the opinion 
of the company that the tare connected with the trans- 
portation of the gas should be considered. So far as 
the question of the weight of the cylinder is concerned, 
the Board, in my opinion, would not be justified in 
considering this as a reason for a reduction in the out- 
going rating of the cylinders when full. In reality, the 
heavier container used in connection with this gas as 
compared with the gasoline container is one of the 
incidents of the business. In this respect they may 
be said to have a higher cost of production so far as 
the laying down of the commodity is concerned, and 
it would not be fair to ask the railway to equalize the 
differences in cost of production. 

The justifiability or otherwise of the interim rating 
as compared with the rating on gasoline must, in my 
opinion, be found in the value of the article. There 
was some question at the hearing as to the value of 
the article. The statement made by Mr. Pullen that 
it was worth 15 cents per pound was contested; but 
it was admitted that in general it was worth 10 cents 
per pound, although in some cases as low a price as 
8 cents had been charged for industrial purposes. 

When a comparison of the ratio of the rate on 
gasoline to the value of the article is made with the 
ratio of the rate on Blaugas to the value of the article, 
it will be found that in the former case the ratios are 
much higher. In the group from 25 to 200 miles, the 
ratio in the case of gasoline is from 4.0% per cent (0 
9.01 per cent, while in the case of Blaugas the cor 
responding percentages vary from 1.20 per cent to 2.74 
per cent. To take two specific points, the ratio on saso 
line to Port Arthur is 2.38 per cent, while on Blaugas 
it is 7.78 per cent, and to Winnipeg the ratios of the 
respective commodities are 36.41 per cent and _ 11. 
per cent. 

There is no qrestion that the pressure of the freight 
rate is much less in the case of Blaugas. Blaugas is 
a much more valuable article, and it is also claimed by 
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laugas the company manufacturing it that it has a higher per- the infinitesimal amounts involved in damage claims, 
centage of efficiency than gasoline. Mr.- Krebs, an the large percentage of tare and the profitable business 
erable expert witness of the company, stated that in his alleged to be done by the railways in connection with 
ittach- opinion Blaugas had at least 20 per cent greater effi- the handling of tobacco, it being alleged that the move- 
gzaso- ciency per unit than gasoline. ments in and the movements out and distribution of 
con- In view of ali the circumstances attaching to the the manufactured product meant that the railways had 
ssocia- application as developed, the interim rating granted {rom this source a business of fifty millions of pounds 
‘othe does not seem to be unfair, and the application must of tobacco, it being apparent that a single pound of 
inswer he dismissed, tobacco accounts for various movements. It is not, 
y that eager . , however, necessary to go into this in detail. 
: oe THE CHIEF COMMISSIONER: The railways have asked for an increase in rating, 
ot ap Mr. Hardwell is of the opinion that the interim for the items in which there are decreases are not im- 
» item rating, viz, L. C. L. 2 and C, L. 4, is fair; therefore portant in volume. The burden of justifying the increase 
n om [ agree with Mr. McLean’s disposition of this matter. is on the railways. In justifying the increases, Mr. 
The assistant chief commissioner agrees in this Pullen made estimates based on an average value of 
concurrence. $1 per pound. It was shown in evidence that 50 cents 
ns Site a pound would be a characteristic average. The average 
1 S 


harged Tobacco Rate Advance Condemned is held down by the largely increased use in recent 


years of Canadian-grown tobacco, which, it was stated, 








was Sgestans : 
. . = . 7 iy _ represented at least 50 per cent of the consumption. 
i te IN RE CLASSIFICATION OF TOBACCO. ai an . DP : . I 
: P er: q : As illustrating the value of the commodity manufac- 
rating \pplication for approval of Supplement No. 1 to Canadian " ‘ . zi 
Classification No. 15, in so far as it affects proposed revised tured from the Canadian leaf, reference was made in 
ratings of tobacco, (File 16453.) Denied. evidence to a smoking tobacco which sold at 25 cents 
. ride arr 9 € > . ld 
weight Decided March st, 19:1. a pound, this being sold by the manufacturer at 17.54 
hipped, MR. COMMISSIONER McLEAN: cents and by the jobber to the retailer at 20 cents, and 
he gas In the hearing at Ottawa on February 21, the pro- to plug tobacco, which listed at 45 cents a pound and 
empty posed ratings on tobacco were spoken to. They were went to the jobber at about 40 cents a pound. “Casino” 
opinion also spoken to at the subsequent hearing in Toronto. tobacco, the biggest seller of the B. Houde Company of 
> trans- The effect of the proposed changes may be ascer- Quebec, has a value of from 18 to 20 cents a pound. 
far as tained from the following’ comparative statement: The distribution of the manufactured product is 
cerned, : - 7 : Nit Deen eee: oe ee 
ified in TOBACCO. 
the out- Old Rating. New Rating. 
—- CUT L. Ci, Ch. ka CC. de SC, Ee. Effect. 
ity, the n pails, loose or tied together................--.06. D-1 S. 5) Ce VACA ea al RK D-1 4 Unchanged. 
gas as In pails, two or more strapped together with metal 
. WOMEN Ott. Dosen, Silcs«.cpaats « Gbbwbaa« Bud, ae ees 1 Boi hu aie tas cas det ae eeee ae 1 4 Unchanged. 
of the ae DOWMCR te Wha k oiles cA oe 0h E66 od Vea s ceeis abies « 1 5 DIN Fs aR es Se inry 08 F 6S es 2 4 Increase. 
ey may in Boxes, Feared (ih GRBs eats eee ete 2 5 I Se ate chain wd Sint ie ted Sib lacks 2 4 Increase. 
. far as PL : ; 
In caddies, loose or tied together.................... D-1 { In caddies or butts........... D-1 4 Unchanged. 
ed, and In caddies, two or three strapped together with 
lize th metal or wood, or firmly tied together with cord Two or more crated or se- : 
1Zé e f not less than % inch in_diameter.......-...... 1 Ls curely fastened together.... 2 4 —— in 
L. Cc. L. 
In caddies, four or more strapped together with 
n rating metal or wood, or firmly tied together with cord 
, q of not less than %4 inch in diameter, or sewn Two or more crated or se- 
in my tightly togmether im CANVAS. .......ccccvcsevccesces 3 5 curely fastened together.... 2 4 Increase. 
There Oe: OUI Ca I, «6 cin bunan sea nus sae biatkes pales 3 5 Two or more crated or se- 
curely fastened together.... 2 4 Increase. 
value of iy CRA A ie 8s atin Wovens ebb ObEt s bRaak 3 5 Two or more crated or se- 
curely fastened together.... 2 4 Increase. 
len that BeNAceg, | i SRN ies Rds SH se endo ctacacs dgdes o% 2 4 No rating. = “ Struck out. 
ted: but a a. hlinicabiinadi 
10 cents in part the changes both in description and in largely in the hands of the grocery trade. Mr. Bourke 
“ice as rating ar srnizinge sificati ‘o- bak bs ; 
price as ing are due to modernizing of the classification. T0- o¢ the Dominion Tobacco Company testified that an exact 
ses hae j ski i neer ; article 4 : : ; 
ses. ign in skins, is no longer an article moving under check of the records of his business showed that. 84 per 
the classificati 2 : _ =i a8 ar i Z 
rate on the classification; nor is tobacco shipped in barrels. cent of his output of plug tobacco was disposed of to 
with the it will be seen that in the case of caddies, “two or the grocery trade, while over 60 per cent of the cut 
e article, three strapped together, etc.,” there is a reduction from tobacco was similarly disposed of. At the hearing in 
atios are the any-quantity rating of first to second and fourth. Toronto, Mr. Becket, representing the Ontario Whole- 
liles, the there is also a reduction in the L. C. L. rating of cut sale Grocers’ Guild, stated that from 80 per cent to 85 
- cent to tobacco, in boxes and barrels, from first to second. It, per cent of the tobacco was handled by the wholesale 
the cor- however, appears that cut tobaccos have not been al- grocers, He also testified that the tobacco business was 
it to 2.74 ‘owed by the excise laws for the past thirty years to about 10 per cent of the total trade of the grocers. 
/ on gaso- be put up in bulk, either in boxes or barrels. They It is obvious that under this well-established system 
1 Blaugas have to be put up in stamped packages not exceeding of distribution an increase in the carload rating from 
os of the °Re pound each, so the reduction is a seeming one. fifth to fourth class would mean a serious dislocation of 
ind = 11.6 The important matter, as shown in the tabular business. The fifth class rating is of value because a 
‘comparison above, is the increase in the carload rating mixed carload can be made up from the grocery list; 
he freight from fifth to fourth. 


at times as much as three or four thousand pounds of 
jlaugas is Much interesting evidence was submitted by the tobacco will be put in such a car. 


laimed by shippers regarding the compact nature of the shipments, While it is entirely proper for the railway compa- 
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nies to so modernize the terminology of the Classification 
as to make it harmonize with trade conditions, such 
changes should not veil increases. Increases, if made, 
must be made on their own merits. The railways did 
not present exact information regarding values in justifi- 
cation of their proposed increased ratings. Nor did they 
address themselves to showing that other factors affect- 
ing classification would justify the increase. The evi- 
dence given on behalf of the tobacco manufacturers and 
shippers showed that so far as risk, weight and space 
were concerned, the movement for higher rating would 
not be justified. In view of the dislocation in the es- 
tablished method of distribution which the proposed 
increased ratings would cause it would be necessary for 
the railways to make out a strong affirmative case. This 
they have not done, and their application, in so far as it 
is concerned with increased ratings, should be dismissed. 
I should further state that, in my opinion, the proposed 
increase in the L. C. L. rating of plug tobacco from 
third to second has not been justified. 


Petroleum Products’ Rates Reduced 


Madison, Wis., April 7—An order has been issued 
by the state railroad commission directing the principal 
railroads operating within the state to accord petroleum 
products a rate in less than carload quantities not in 
excess of current fourth class charges. 

This is the result of the complaint brought by the 
National Refining Company of La Crosse against the 
Northwestern et al., and of the Bartless-Maguire Oil 
Company of Milwaukee against the Burlington et al. In 
the petition of the firstmamed complainant it was al- 
leged that rates between La Crosse and other Wisconsin 
points were on a third class basis and were unjust and 
unreasonable, and that fourth class rates would be 
reasonable. Similar allegations with respect to rates 
from Milwaukee were made in the second case. 

In finding for the complainants, the commission says: 

“The facts presented and analyzed here have led 
us to the conclusion that the rates for petroleum pro- 
ducers in this state should not exceed the rates which 
are now the rates of charge for articles that come in 
Class 4 for the Western Classification. If because of 
other proceedings it should become necessary to in some 
way readjust Class 4 rates, then the questions involved 
in these proceedings will receive further consideration.” 

It is ordered that the respondent railway companies 
discontinue their: present classification and rates on pe- 
troleum products and place those articles in Class 4 of 
the classification and transported at the rates which 
apply to fourth class freight. 


TRAFFIC BUREAU PLANS CAMPAIGN. 
Kalamazoo, Mich., April 7.—The freight traffic de- 
partment of the Commercial Club has mapped out an 
extensive campaign, to be waged in the interests of 
local shippers. Among the projects which, it is urder- 


stood, Manager Bollinger will attempt to put through 
are the equalization of rates between this city and 
other rate points where rates “to” are different from 
rates “from,” and the placing of this city on a 90 instead 
of a 96 per cent basis. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 
In this department we shall answer simple questions re. 


lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 


Bureau and those who are not. Readers are particularly in. 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder, 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 





Requirements of Carriers in Delivery of Milk. 


Nebraska.—‘One of our customers ships from a 
certain point in Indiana to our factory at a point located 
in Illinois, one can of cream, The railroad handling 
same by baggage handled the cream under what is 


known as the ‘ticket’ plan. This can of cream was 
not delivered to our plant at the point in [llinois, and 
the railroad handling same does not hold any receipt 
from anyone either connected with our company or 
otherwise, for the can of cream. We filed a claim for 
the value of the cream, but the railroad declined same 
and gives as a reason that the can of cream was 
handled on a certain train into destination and de 
livered on milk platform, and that it is the duty of 
the consignee to meet each train and receive whatever 
cream may belong to him.” é 

Shipments of milk are usually covered by the pas- 
senger tariffs of the carriers, which contain the rules 
or regulations governing its transportation. Such tariffs 
frequently provide that the carrier assumes no respon- 
sibility after the milk has been delivered at destina- 
tion, and that the carrier may designate the particular 
trains on which milk is to be carried. In the absence 
of any contract or regulation providing for notice or 
personal delivery to the consignee, we must look to 
the legal decisions thereon. Some states have adopted 
what is known as the New York rule, which requires 
the carrier to notify consignee of arrival of the goods, 
and to give him a reasonable time to remove them. 
Other states, including Illinois, have followed what is 
known as the Massachusetts rule, which holds that 
all that can be required of railways is to make a safe 
deposit of the goods upon the platform, or the usual 
place of delivery, there to await delivery to the col- 
signee, when he should call for them, and that from 
the time of such deposit, even without notice by the 
carrier to the consignee, the liability of the former 4s 


a carrier ceases. 
os * * 


What Constitutes a Partial or Total Loss in Shipment. 

Tennessee.—“‘A shipment consisting of a number of 
bales of hops imported from Germany 
to a brewery in a car, which, at a recent date and 
just prior to its use for the transportation of the hops, 
had been used to transport oil or grease, in conse 
quence of which the hop bale covering was saturated 
with oil or grease wherever such bales came in contact 
with carriage floor, When the car was opened the 
odor of oi] predominated over the hop aroma to such 
an extent that none of the latter was perceptible. 
Consignee, with knowledge of the delicate nature of 
the commodity and realizing the danger to his product 


was delivered 
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through the use of such hops impregnated with the 
oil flavor or odor, refused to accept the shipment be- 
of that danger. 


caus The delivering carrier later dis- 
posed of the hops at a much lower figure than the 
original invoice price, and the hops were used by a 
brewery, which claims that the oil flavor or aroma was 
not detectable in the resulting product. 

“If the original consignee had taken these hops into 
his storage and contaminated other hops at that time 
in storage, would the carrier have been liable for re- 
sulting damage? Or, if the original consignee had used 
these hops and damaged its product, would the carrier 
have been liable for such resulting damage and loss of 


other ingredients of which the resulting product may 
have been composed?” 

The general rule of law is that only whenever the 
damage is such that the entire value of the goods.is 
destroyed can the consignee rightfully refuse to receive 
them and sue the carrier for their value, Whether 
a certain shipment is or is not a total loss is a matter 
of proof for the conclusion of a jury. If you can estab- 
lish the fact that the hops were so damaged by their 
oil flavor or aroma that it would have been unsafe 
to use them for the purposes intended, then no doubt 
a jury would hold that you were justified in refusing 
acceptance of the same. The fact that another brewery 
used them without any apparent bad results is evidence 
that would count strongly against you in a court of 
law. The carrier would not have been liable for re- 
sulting damage should you have stored them with other 
hops and contaminated the same; neither would it 
have been liable for resulting damage to its product 
had you used these hops, on the ground that you took 
them with full knowledge of their condition and such 
mixture would have subjected you to the charge of 
contributory negligence. 

a * - 


Duty of Carrier to Transport Subject to Embargo. 

Colorado.—“A car of hay was shipped from a point 
in Colorado, ‘shipper’s order notify,’ destined to a point 
in Louisiana, with routing inserted on bill of lading, 
showing specifically connecting and delivering carriers, 
via East St. Louis. About ten days after hay was 
forwarded shipper received advice from initial carrier 
that hay at East St. Louis could not go forward as 
routed on account of embargo on delivering line con- 
necting at that point. Shipper replied that bill of lad- 
ing expressed his wishes and had no suggestions to 
make. Car finally arrived at destination via another 
delivering line, but party for whom it was intended 
refused to accept same on account of change in market. 
Car stood at East St. Louis about three weeks. What 
would be shipper’s rights in such a matter?” 

It is the duty of the carrier to preserve the goods 
for the owner, and any temporary restraint in trans- 
portation, such as an embargo, does not dissolve the 
contract of carriage, and after its removal must be 
Performed as though it had not intervened, If, owing 
to some obstructions upon the route, the carrier is 
wWable to forward the goods, he cannot, of his own 
accord, where the safety of the goods does not require 
it, undertake to send them forward over another route 
for the purpose merely of obviating a delay. His duty 
under such circumstances is to communicate with the 
shipper and obtain instructions as to their disposition. 
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Having done so, and the shipper failing to transmit 
sufficient instructions concerning their disposition, all that 
can then be required of the carrier is the exercise of 
sound discretion, and the adoption of that course which 
prudence would suggest, concerning the time and the 
particular route for completing the performance of the 
contract of affreightment. Ordinarily, a shipper’s lia- 
bility ceases upon delivery of the goods to the initial 
earrier, and if he assumes the obligation of safe and 
undelayed movement, he must reckon upon the natural 
risks that attend the transportation of freight. 
* * a 
Liability of Carriers in Unloading Freight, 

Wisconsin.—‘“‘Please advise what our procedure 
should be in filing a claim with the Interstate Com- 
merce Commission involving the responsibility of a 
railroad in the matter of furnishing help in unloading 
freight into wagons or drays. We made a less than 
earload shipment of our goods to a certain locality. 
On arrival at its destination, the railroad agent noti- 
fied the consignee, who immediately called for the ship- 
ment. The unloading was done by the railroad em- 
ployes and, through their carelessness, one of the 
machines was upset and broken. The railroad now 
claims that its responsibility ceased as soon as the 
consignee was notified of the arrival of the shipment.” 

The claim in question could not be filed with the 
Interstate Commerce Commission, inasmuch as it in- 
volves a question of damage for injury to the shipment, 
which is one over which the Commission will entertain 
no jurisdiction, Such a claim must be instituted in 
some law court having competent jurisdiction. Refer 
to answer to “Chicago” on page 586 of the April 1, 
1911, issue of this paper. 

In the matter of loading or unloading cars, it 
appears to be the uniform custom that for bulky freight 
in carload lots, it should be done by the party entitled 
to the freight, and that, therefore, all that can be 
required of the railroad company is that it shall place 
the cars where they may be safely and conveniently 
unloaded, or place them at the designated place, if a 
certain place has been named in the contract of ship- 
ment. But that in the matter of small or package 
freight, shipped in less than carload lots, and belong- 
ing to a number of owners, it is ordinarily unloaded 
by the company transporting it, and any negligence on 
the part of its employes in so loading or unloading 
the shipment might be chargeable to the railroad com- 
pany. 

* * * 

Delivery to Wrong Person by Express Companies. 

Tennessee.—“We delivered to an express company 
a shipment marked A. Z., Reades, Ala. The town 
name was misspelled, but the express company, without 
authority from us, forwarded the shipment to Reids, 
Ala., although it could have easily reached us by tele- 
phone or mail. There is a Readers, Reads and Reids 
in Alabama. Upon arrival of the shipment at Reids 
the express agent delivered it to a party of the same 
name, although not the consignee nor the owner, We 
filed claim for the value of the package, but the xe- 
press company declined to pay, stating that so long 
as it delivered it to A. Z., their responsibility ceased, 
regardless of whether or not it is the same A. Z, to 
whom we shipped the package; further, that they are 
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not supposed to ascertain the correct destination in 
case of misspelled name of town, and that if we had 
not made error in spelling name of town, it would not 
have made error in delivery.” 

Hutchinson on Carriers, in Section 668, states the 
law to be that “No circumstances of fraud, imposition 
or mistake will excuse the common carrier from re- 
sponsibility for a delivery to the wrong person. The 
law exacts of him absolute certainty that the person to 
whom the delivery is made is the party rightfully 
entitled to the goods, and puts upon him the entire 
risk of mistakes in this respect, no matter from what 
cause occasioned, however justified the delivery may 
seem to have been, or however satisfactory the cir- 
cumstances or proof of identity may have been in his 
mind; and no excuse has ever been allowed for a 
delivery to a person for whom the goods were not 
directed or consigned. If, therefore, the person who 
applies for the goods is not known to the carrier, and 
he has any doubt as to his being the consignee, he 
should require the most unquestionable proof of his 
identity; or, if from any cause he should have a rea- 
sonable doubt as to whether the person claiming the 
goods is entitled to them, he should refuse delivery to 
him until he establishes his right.” 

This seems to be the general rule of law on the 
subject, and cases may be found in abundance in which 
the carrier has been held liable by a delivery to the 
person not entitled to the goods, and in which his at- 
tempts to excuse such wrong delivery have been un- 
availing. It is true that a carrier cannot be held liable 
for losses caused, witheut his negligence, by the mis- 
direction of the goods. But if, notwithstanding the 
misdirection, he knows the true direction, or if, by the 
use of ordinary diligence, he could ascertain the true 
direction, he will not be excused for a misdelivery. 
Where, at the time the goods are tendered to him for 
carriage, a carrier knows that they are misdirected, as 
where they are directed to a place which does not 
exist, he should not accept them, but await correct 
directions; and if he does accept the goods and sends 
them forward, he will be liable for their loss. 


Car Surplus Shows Recession 





A more hopeful outlook is conveyed by the latest 
fortnightly report of car surpluses and shortages, Bulle- 
tin No. 91-B, issued by the committee on relations be- 
tween railroads of the American Railway Association. 
For the first time this year the number of idle cars 
has decreased. 

In presenting the report, Arthur Hale, chairman of 
the committee, says: 

“There is a decrease of 12,310 in surplus, bringing 
the total down to 196,217. Of this decrease, 2,568 are 
box, 3,992 coal and gondola, 2,444 flat and 3,306 mis- 
cellaneous. The decrease in miscellaneous cars is prin- 
cipally in coke cars in Group 2 (eastern), and stock cars 
in Group 6 (northwestern), 8 (middle western) and 10 
(Pacific). 

“Territorially the reports are somewhat varied. In 
tke eastern and middle sections, as well as in the South, 
there are substantial decreases in the total surplus cars. 
In New England and in Canada there are increases in 
the box car surplus, with partially offsetting decreases 
ir the surplus of other classes. 
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“In the Northwest the decrease in stock cars is just 
about balanced by an increase in box cars, while in the 
West, Southwest and Pacific sections there are genera] 
decreases, although they are not so marked as in the 
eastern and middle sections. 

“The reports indicate that there is practically no 
change in the number of shop cars since our last re- 
port, from which it follOws that the decrease in surplus 
denotes an increase in the number of cars in service, 
Ii should also be noted that since the present increase 
began, the surplus of box cars has been comparatively 
small, indicating that the general traffic of the country 
is keeping up well.” 

A summary of total surpluses and shortages from 
December 10, 1909, to March 29, 1911, follows: 


SURPLUSES. 











Coal, 
Gondola 
No. of and Other 
Date— Roads Box Flat Hopper Kinds Total 
Mar. 29, 1911..... 163 40,546 8,780 110,927 35,964 196.2 
Mer. 15, 1911..... 163 43,114 11,224 114,919 39,270 
Mar. 4, Sel wei 163 38,881 10,858 103,742 39,191 
Feb. 3, eens -c vee 160 40,186 10,890 71,235 34,044 
Jan. ae ob Pee 161 39,361 8,626 34,483 27,962 
Dec. a TES dino. 159 16,795 3,885 10,781 22,454 j 
Nov. >). ae 156 9,814 2,181 4,981 17.605 34,581 
Oct... 12, 1910... 151 8.1856 2,085 6,034 16,760 § 735 
Sept. 14, 1910..... 145 17,786 2,854 13,047 21,203 54,890 
Aug. 3, 1910..... 155 41,040 3,789 29,093 31,642 105,564 
July OY BOs Sine 156 65,078 3,841 36,775 38,130 143,824 
June i- Bes ce. 6 159 56,137 3,499 30,351 39,521 129,508 
May tii, 1910..... 157 44,996 3,083 46,062 33,007 127,148 
April 13, 1910..... 146 20,527 3,868 40,858 19,634 84 887 
Mar. 2, 1910..... 152 14,469 6,613 9,287 14,946 45,315 
Feb. BS, 1920...%: 153 21,352 7,738 8,173 14,337 51,600 
Jan. ee Ee 154 20,839 8,451 10,204 12,815 2,309 
Dec. 10, 1909..... 176 26,989 6,488 6.848 17.145 7.470 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 
Date- Roads Box Flat Hopper Kinds _ Total 
Mar. 20, 1911..... 163 384 376 11 559 1,330 
Mar. 15, 1911..... 163 290 392 &7 497 1,266 
Mar|. 1, 1911..... 163 1,704 261 86 780 2.831 
Feb 35. ROR 04s 160 175 336 13 763 1,287 
Jan. a, BOaRcises 161 1,064 987 160 1,297 5508 
Dec. ee Se 159 5,435 1,093 3,199 2,174 11,901 
Nov. S. 30re.. 2. 156 11,959 1,450 5,515 2,076 1.000 
Oct. 12, 1910..... 151 12,153 1,199 5,433 1,634 20,419 
Sept. 14, 1910..... 145 3,368 1,093 2,474 879 7,814 
Aug TD) Se 155 1,451 720 141 471 783 
July 6, 1910... 156 118 513 20 308 959 
June 8, 1910..... 159 884 943 982 202 3,011 
May 11, 1910..... 157 1,119 1,422 905 1,109 $559 
Apr. 13, 1910..... 146 3,721 1,296 1,433 1,080 7,530 
Mar. RB, BeROs css 152 15,349 699 9,942 3,917 20,907 
Feb. 2, 1980. c+. 153 13,993 852 8,136 3,644 26,625 
Jan 5, 1910..... 154 7,304 344 4,906 1.339 13,893 
Dee. 10, 1909..... 176 7,713 157 5,927 4,196 18,593 


CONTINUES EXPRESS SUSPENSIONS. 

Washington, D. C., April 7—The Interstate Com- 
merce Commission has issued orders continuing from 
April 14 to October 14 its suspension of Item 7 to Sup 
plement 2 to Airey’s I. C. C. No. 580, Official Express 
Classification No. 20, and Supplement 4 to I. C. C. No. 
1252, Exception Sheet No. 3 of the Southern Express 
Company, advancing rates on. liquors. 


SUSPENDS CEMENT RATE ADVANCE. 
Washington, D. C., April -7.—The Interstate Com: 
merce Commission has issued an order suspending until 
August 1 Supplement 5 to Leland’s I. C. C. No. 7%, 
Southwestern Lines No. 25-J, advancing rates on cement 
and plaster from Oklahoma to Texas points. 


MONROE SHUT OUT.OF SUIT. 


Baton Rouge, La., April 7—It is understood that the 
state railroad commission has informally decided 10 
to amend its Shreveport complaint so as to include th® 
attack on Arkansas and Mississippi intrastate rates 
asked for by Monroe. 


Diges 


American 
Co., Th 
L. @9 
(3960). 

Come 
various 
and Fe 
signmé! 
from A 
total « 
lected 
further 
charge 
cessive 
and pr 
and in 
be mat 
to ceas 
lation, 
sonable 
reparat 
with in 
orders 
sider ¢ 

Castner, 
Bullitt, 
& Bulli 
Com] 
ant on 
tariff ] 
come ¢ 
ing ral 
West | 
tariff i 
been i 
of tim 
the rai 
ant are 
unjust, 
against 
compet 
that af 
tigatioy 
to ans 
and de 
put in 
just re 
ceed tl 
1, 1911 
ders ai 
compla 

Chanute 
T. & § 
Q. (39 
Com] 
rates 
petrole 
As Ls 
City, ] 
Ibs., is 
unjust, 
loa g 
conduc 
Plainan 
ing at 
May t 
charge; 
Said jy 
more 
and as 
all ov 
fendan: 

DeCamp 
Co. vs. 
et al, 















trom 


7 
071580 
7 907 
4 625 
39 89 
46 8,593 
ite Com 
ng irom 
r to Sup 

Express 
Cc. No. 
Express 
E. 
ate Com- 
ding until 
No. vi 
ym cement 
d that the 
cided nol 
nelude the 
tate rates 





April 8, 1911 





THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


American Lumber & Manufacturing 


Co.. The, vs. La. Ry. & Nav, Co., 


L. & N. Se 2 CCS 2 Oe 
(3960). 

Complainant alleges that on 
various dates between Jan, 21 


and Feb. 4, 1909, it shipped con- 
signments of cottonwood lumber 
from Angola, La., to Reading, Pa., 
total charges assessed and _ col- 
lected being $798.38. Complainant 
further alleges that the _ rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $184.60, 
with interest, and for such further 
orders as the Commission may con- 
sider complainant entitled to. 


Castner, Samuel, Jr., and Wm. C. 


Bullitt, trading as Castner, Curran 
& Bullitt, vs. Norf. & West. (3976). 
Complainant alleges that defend- 
ant on March 1, 1911, issued its 
tariff I. C. C. No. 2458-D, to be- 
come effective April 1, 1911, nam- 
ing rates on coal from points in 
West Virginia to Norfolk, Va., said 
tariff increasing rates which have 
been in effect for a long period 
of time. Complainant avers that 
the rates as increased by defend- 
ant are excessive, unreasonable and 
unjust, and unduly discriminate 
against complainant in favor of its 
competitors. Complainant prays 
that after due hearing and inves- 
tigation defendant may ~-be made 
to answer such charges, to cease 
and desist from said violation, to 
put in foree more reasonable and 
just rates, such rates not to ex- 
ceed those in effect prior to April 
1, 1911, and for such further or- 
ders as Commission may consider 
complainant entitled to. 

Chanute Refining Co., The, vs. A. 
T. & S. F., Mo. Pac. and C. B. & 
Q. (3978). 

Complainant alleges that the 
rates charged by defendants on 
petroleum and petroleum products, 
C. L., from Chanute, Kan., to Fall 
City, Neb., of 22 cents per 100 
Ibs., is excessive, unreasonable and 
unjust, and subjects complainant 
to a great loss and damage in the 
conducting of its business. Com- 
plainant prays that after due hear- 
ing and investigation defendants 
May be made to answer’ such 
charges, to cease and desist from 
Said violations, to put in force 


more reasonable and just rates, 
and asks reparation for any and 
all overcharges collected by de- 
fendants, 

DeCamp Bros. and Yule Coal & Coke 
Co. vs. Va. & S. W. and Sou. Ry. 
et al. (3969). 


Complainants allege that in the 
course of their business they ship- 
ped various carload consignments of 
coal from Appalachia, Va., to Rush, 
Tex., at a rate of $4.85 per ton. 
Complainants aver that the rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and pray that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $496. 


Des Moines News Co., Homestead 


Co., The, Iowa Farmers’ Publish- 
ing Co. and the People’s Monthly 
et al. vs. Gt. Nor., Nor. Pac. and 
C. & N. W. et al (3961). 

Complainants allege that they 
are engaged in the printing and 
publishing business at Des Moines. 
Ia., receive shipments in carload 
lots of print paper, from points in 
Wisconsin, Minnesota and Chicago, 
Ill. Complainants further allege 
that the rates charged by defend- 
ants are excessive, unreasonable 
and unjust, discriminate against 
Des Moines, Ia., in favor of St. 
Louis, Mo., Detroit, Mich., Toledo, 
O., Kansas City, Mo., and other 
publishing centers. Complainants 
pray that after due hearing and 
investigation defendants may be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and ask rep- 
aration in such sum as the Com- 
mission may consider complainants 
entitled to. 


Golding Sons Co., The, vs. P. R. R. 


and P. & R. (3971). 

Complainant alleges that in the 
course of its business it shipped 
two carloads of English ball clay 
from Philadelphia, Pa., to Trenton, 
N. J., at a rate of $1.30 per ton. 
Complainant avers that the rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lations, to put in force more rea- 
sonable and just rates, and asks 
reparation in the sum of $13. 


Heil, Henry, Chemical Co., The, vs. 


Union Pac,, A. T. & S. F., Wabash 
and C. B. & Q. et al (3969). 
Complainant alleges that defend- 
ants charged under the wrong 
classification as “laboratory sup- 
plies, N. O. S.,” double first class 
for such articles as funnels, flasks, 
test tubes, beakers, cylinders, etc., 
between St. Louis and Kansas City, 
Mo., and Berkeley, Cal., and St. 
Louis, Mo., and Butte, Mont, 
Complainant further alleges that 
said classification was excessive, 
unreasonable and unjust, and prays 


that after due hearing and inves- 
tigation defendants may be made 
to answer such charges, to cease 
and desist from said violations, to 
put in force more reasonable and 
just classification, and for such 
further orders as the. Commission 
may consider complainant entitled 
to. 


Hull, C. W., vs. Mo. Pac. and Union 


Pac. (3977). 

Complainant alleges that during 
the month of April, 1908, he 
shipped from Independence, Kan., 


‘to Courtland, Neb., one car of ce- 


ment, which, being refused, was 
diverted to Lincoln, Neb., charges 
assessed and collected being $70.30, 
at a rate of 18% cents per 100 
lbs. Complainant claims that the 
rates charged by defendants were 
excessive, unreasonable and un- 
just, and prays that after due 
hearing and investigation defend- 
ants may be made to answer such 
charges, to cease and desist from 
said violations, and asks repara- 
tion in the sum of $26.60. 


Indiana Stave Co., The, vs. Paragould 


Southeastern, St. L. S. W. and Tex. 
& Pac. (3963). 

Complainant alleges that on De- 
cember 8, 1910, it shipped from 
Hollywood, Mo., to New Orleans, 
La., one carload of staves, charges 
assessed and collected being $119.70, 
at a rate of 21c per 100 Ibs. Com- 
plainant alleges that the _ rate 
charged by defendants was excessive, 
unreasonable and unjust, and prays 
that after due hearing and investi- 
gation defendants may be made to 
answer such charges, to cease and 
desist from such violation, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $22.80. 


Ko@nig & Co. of Watertown, Wis., 


vs, C. M. & St. P. (3965). 

Complainant alleges that the rate 
of 9% cents on rye, from Minne 
apolis, Minn., to Watertown, Wis., 
and that the rate of 10 cents on 
other shipments of rye, from Min- 
neapolis, Minn., to Watertown, Wis. 
(when for Milwaukee or Chicago 
without further charge), is excess- 
ive, unreasonable and unjust. 
Complainant prays that after due 
hearing and investigation defend- 
ant may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and 
asks reparation in the sum of 
$377.90. 


Louisville Cottonseed Products Co., 


The, vs. Ill. Cent., Sou. Ry., L. & 
N., N. C. & St. L, St. LL & S. F. 
and B, & O. S. W. (38966). 
Complainant alleges that the rate 
of 15 cents per 100 lbs., on cotton- 
seed, from Memphis, Tenn., to 
Louisville, Ky., is excessive, un- 
reasonable and unjust, and that the 
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rate of 12 cents per 100 = Ibs., 
charged by defendants between the 
dates of March 15, 1909, and Sept. 
21, 1909, was excessive, unreason- 
able and unjust. Complainant 
prays that atfer due hearing and 
investigation defendants may be 
made to answer such charges, to 
cease and desist from said viola- 
tions, to put in force more reason- 
able and just rates, and asks rep- 
aration in the sum of $2,527.79, and 
for such further orders as Com- 
mission may consider complainant 
entitled to in the premises. 
Minneapolis Threshing Machine Co., 
The, vs. C. M. & St. P. and St. 
L. & S. F. (3975). 

Complainant alleges that on Oct. 
30, 1909, it shipped one traction 
engine, pump and hose, and tank 
wagon from Hopkins, Minn., to 
Memphis, Tenn., total charges as- 
sessed and collected being $180. 
Complainant avers that the rate 
charged by defendants was exces- 
sive, unreasonable and unjust, and 
prays that after due hearing and 
investigation defendants may be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks repa- 
ration in the sum of $92. 
Minneapolis Traffic Association, The, 
vs. C. B. & Q., Gt. Nor., C. St. P. M. 
& O., Union Pac. and Cc. R. I. & 
P. (3964). 

Complainant alleges that the mer- 
chants and manufacturers of Minne- 
apolis, Minn., for a number of years 
past have been selling and buying 
various articles of trade in the city 
of Denver, Colo., and at other Colo- 
rado common points, in competition 
with merchants and manufacturers 
situated at Chicago, Ill., St. Louis, 
Mo., and rate points. Complainant 
alleges that on October 26, 1910, 
pursuant to the decision of the In- 
terstate Commerce Commission in 
so-called “Kindel Case I. C. C. Re- 
port No. 555,” defendants by their 
tariffs reduced the rates from Chi- 
cago and St. Louis to Denver, but 
made no change in the rates from 
Minneapolis. Complainant further 
alleges that the rates charged by de- 
fendants between Minneapolis, Minn., 
and Denver and Colorado common 
points are in themselves excessive, 
unreasonable and unjust in compari- 
son with the rates from St. Louis 


and Chicago. 


Northern Mercantile Co.. 
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Complainant prays 
that after due hearing and investi- 
gation defendants may be made to 
answer such charges, to cease and 


desist from said violation, and put in 


force more reasonable and just 
rates, such rates not to exceed those 
established from St. Louis. to 
Denver. 


North California Power Co., The. vs. 


Chi. & Erie, Ill. Cent., Union Pac. 
and Sou. Pac. (3972). 

Complainant alleges that on Feb. 
19, 1910, it shipped from Marion, 
Q., to Red Bluff, Cal., one steam 
shovel, on own trucks, together 
with parts. Complainant alleges 
that the rates charged by defend- 
ants were excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sum of 
$345.25. 

The, Ltd., 
vs. Nor. Pac. and O. S. L. (3967). 

Complairant alleges that between 
the dates of Nov. 10, 1906. and 
Sept. 9, 1907, it shipped eight car- 
loads of cedar posts and poles from 
points between Granite and Sand 
Point, Ida., to points between Idaho 
Falls and St. Anthony, Ida. Com- 
plainant further alleges that the 
rates charged by defendants were 
excessive, unreasonable and urjust. 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation. to put in force more rea- 
sonable and just rates, and asks 
reparation in such sum as the 
Commission may consider com- 
plainant entitled to. 


Virginia-Carolina Chemical Co., The, 


vs. Sou. Ry., St. L. I. M. & S. and 
La. & Ark. (3962). 

Complainant alleges that on Au- 
gust 30, 1910, it shipped from Char- 
lestown, S. C.. to Shreveport, La., 
one carload of phosphate, charges 
assessed and collected being $125.00, 
at a rate of $5.00 per ton. Com- 
plainant alleges that the rates 
charged by defendants were excess- 
ive, unreasonable and unjust, and 
prays that after due hearing and 
investigation defendants may be 
made to answer such charges, to 


Washburn-Crosby Milling Co., Ine 








Organize 


Cincinnati, O., April 7.—Representatives of various 


Cincinnati; E. L. 
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cease and desist from said violations 
to put in force more reasonable and 
just rates, and asks reparation in 
the sum of $45.00. 
vs. Sou. Ry. (3970). 
Complainant alleges that the de- 
fendant during the months of 
April, May and June, 1910, as 
sessed and collected demurrage 
charges amounting to $145, on 
various cars loaded and unloaded 
at complainant’s mills. Complain- 
ant further alleges’ that the 
charges assessed by defendant 
were excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defend- 
ant may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $73. 


Wisconsin Bridge & Iron Co., The, 


vs. C. M, & St. P. (3974). 
Complainant alleges that on Aug. 
31, 1910, it shipped a consignment 
of structural iron from North Mil- 
waukee, Wis., to Chicago, Ill, 
charges assessed and collected be 
ing $20. Complainant further al- 
leges that the rate charged by 
defendant was excessive, unreason- 
able and unjust, and prays that 
after due hearing and investigation 
defendant may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, and 


asks reparation in the sum of 
$9.20. 
Wisconsin Puipwood Co., The, vs. Gt. 
Nor. (3981). 
Complainant alleges that between 
April 1, 1909, and July 28, 1909, 


it consigned various’ shipments of 
pulpwood from Casco, Bruce, Car- 
diff, Goodland, Swan River, Wa 


wina, Deer River and Ericksons 
Spur, Minn., to Superior, Wis., to- 
tal charges assessed and collected 
being $1,959.42. Complainant al- 
leges that the rates charged by 
defendant were excessive, unrea- 


sonable and unjust, and prays that 
after due hearing and investigation 
defendant may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sum of 
$274.50. 





Newark: Odell S. Smith, Washington; C. C. Spaulding, 
Roederer, Louisville; 
Philadelphia; J. A. Emslie, Milwaukee, and B. T. 
enridge, Indianapolis. 


F. A. Bedford, 
3reck- 


traffic and transportation associations throughout the 
country met at the rooms of the Transportation Club 
of this city Monday and organized the National League 
of Traffic Clubs. The following officers were elected: 
President, Z. V. Zartman, Indianapolis; first vice-presi- 












dent, Thomas Conlon, Toledo; second vice-president, 
James L. Marens, Kansas City; third vice-president, 
Walter G. Norvell, Detroit; secretary and _ treasurer, 


Carl K. Landes, Cincinnati; executive committee, L. G. 
Macomber, Toledo; G. C. Ransom, Buffalo; B. R. Price, 








Traffic and transportation clubs from the followiné 
cities were represented at the meeting: Buffalo, De 
troit, Indianapolis, Cincinnati, Kansas City, Newark, 
Philadelphia, Toledo, Washington, Milwaukee and [uit 
ville. An address of welcome was delivered by Mayo 
Schwab. Freight Claim Agent Tustin of the Missout! 
Pacific and Traveling Freight Agent Conlon of the 
Michigan Central also spoke. O. G. Fetter, superintend- 
ent of the Cincinnati Freight Committee, was toast 
master at the noonday luncheon at the Sinton. 
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NEWSPAPER COMMENT 


Qn Railway and Other Questions of National and Local Interest. 





in these columns, we aim to. give current newspaper comment on live topice; the publication of an editorial 
nere carries with It neither the approval or disapproval of the opinions therein expressed—The Traffic Service Bureau. 





Railroads are exceptionally and highly sensitive or- 
ganisms if Washington rumors speak aright. Just now 
they are supposed to be losing their nerve over the 
developments which, it is claimed, they feel are in store 
for them a year hence. The probable report of the Rail- 
road Securities Commission, and the fear that it may rec- 
ommend “physical valuation” as a basis for capitaliza- 
tion, are sending chills up and down the spinal columns 
of the carriers and congealing their reputed enterprise. 
The trend of the questions put to witnesses before the 
commission is already taken as an indication of a radical 
attitude on the part of the commission, and, by a parity 
of reasoning, of a forthcoming radical report. It is as- 
sumed that, in consequence of this, Congress will be 
asked to go deeply into the subject of railroad securities, 
and will be urged to place the whole matter of security 
issues by carriers under the scrutiny and control of 
some executive body, probably the Interstate Commerce 
Commission. And this, it is pointed out, would lead 
to the further enlargement of that body’s powers, and to 
additional political agitation. Other alleged causes for 
railroad apprehension are an expectation that the recent 
additions to the Interstate Commerce Commission will 
make, in the near future, that body more radical than 
heretofore; and the changes in the makeup of the com- 
merce and judiciary committees of the House and Sen- 
ate. Coldly and impartially reviewed, there is not a 
shadow of even fairly inferable proof for this alleged 
weakness of the carriers. We venture to predict that a 
commission, with Dr. Arthur T. Hadley at its head, than 
whom there is no more profound student of practical or 
theoretical railroad economics in this country, will never 
recommend physical valuation of railroad property as a 
correct basis for either capitalization or rates. That is 
a heresy to which he will never subscribe. The member- 
ship of the Commission should preclude the ridiculous 
charge that it is “radical.” That Congress may receive 
from this body a voluminous report is probable. But it 
is just as likely to contain nothing radical as it is to 
contain sound and reasonable recommendations; and it 
is certain to contain nothing that will sacrifice the rights 
of investors or railroads. The Commission knows the 
increasing public demand for closer inspection of railroad 
securities, and it knows as well the constitutional issues 
involved. These it will present to Congress, probably 
recommending additional publicity in all railroad financ- 
ing. Corporate publicity can go further than it has gone 
to date, and this may be the outlet of the Hadley com- 
mission, The other causes referred to as exercising a 
dismal influence on the railroad mind are beneath con- 
tempt. If the carriers are in the blue funk attributed 
to them, truly, there are no liars like our own sensa- 
tions.—New York Financial America. 

a a e 


Three or four years ago the country was shocked 


by the endless recurrence of railroad wrecks, which 
threatened to make American railroad management the 
reproach of the civilized world. The agitation which the 
large percentage of railroad fatalities at that time pro- 
voked has been fruitful of good results. It is pointed 
out that the Harriman lines carried 50,000,000 passengers 
during 1910 without a single fatality. The Pennsylvania 
Railroad makes even a better exhibit than that. It 
not only carried 136,000,000 passengers during 1910 with- 
out killing any, but only one of the 371,853,277 passengers 
it carried during 1908, 1909 and 1910 was killed. This 
is now followed by a report from the Illinois Central 
showing that during 1910 more than 30,000,000 passengers 
were carried with no fatalities. As a western contempo- 
rary remarks: 

“These records prove that some of the great railroad 
systems of this country are successfully adapting to their 
uses the most effective of the devices for the prevention 
of accidents. The figures for all the carriers in this 
respect, unfortunately, are not equally gratifying. Sta- 
tistics compiled by the Interstate Commerce Commission 
show that the total deaths of passengers in train acci- 
dents in the United States was 217 in 1910, 131 in 1909, 
165 in 1908 and 410 in 1907. This is not taking into 
consideration the deaths caused in other ways than by 
train accidents, the foregoing figures being given for 
purposes of comparison with the Harriman and Penn- 
sylvania records.” 

It is true that the records of American railroads as 
a whole are as yet not satisfying. They are not yet— 
as a whole—advanced to the standard of safety attained 
in Great Britain, whose railroads as a whole~«killed but 
one passenger in 1909 according to the latest issue of 
Whitaker’s Almanac. But the degree of improvement 
that has been effected by our American roads under the 
leadership of the Pennsylvania and other great systems 
is certainly encouraging. The smaller roads should be 
compelled by the government to equip themselves with 
the latest safety appliances as rapidly as circumstances 
will permit.—Pittsburg (Pa.) Press. 


It is evident that the railroads of the country are 
not acting as if they had been dealt a solar plexus 
blow by the Interstate Commerce Commission when it 
refused to authorize an increase of freight rates. The 
activity of the roads indicates that they are not only 
prospering, but have confidence that the future has a 
still greater measure of prosperity in store for them. 
During the last week there was a large increase in the 
orders placed with the Pennsylvania mills and factories 
for material and equipment. 

Orders were given for 43,000 tons of steel rails, and 
it is said that 300,000 additional tons are in process of 
negotiation. This display of optimism explodes the ca- 
lamity predictions so freely made immediately following 
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the rate decision. It shows that the railroads realize 
that they must be ready to handle the business that is 
coming to them in a steadily increasing volume. They 
must have more cars in which to transport freight, and 
more rails with which to keep their tracks up to a 
high standard. 

The fact that they are making large expenditures 
along these lines proves that they are looking ahead 
and see no disturbing clouds on the business horizon. 
This show of railroad activity is pleasing to the country, 
because it is an unfailing sign of prosperous conditions. 
—New Orleans (La.) State. 


Craffic World Changes 


The Pittsburg Pa., Wholesale Lumber Dealers’ As- 
sociation have organized a traffic department, with W. J. 
Herman in charge as manager. It will be the purpose 
of this bureau to reduce tracing to a minimum; en- 
deavor to reduce the number of claims; check rates and 
furnish rate information; “in brief,” to quote the official 
announcement, “to avoid contention and friction and 
to work harmoniously with the carriers for the best 
interest of all concerned.” 


Warns Against Illegal Changes 


Topeka, Kan., April 7—The state railroad commis- 
sion has sent out the following notice to transportation 
companies coming under its jurisdiction, warning them 
against changing their classifications upon intrastate 
traffic without first having obtained the board’s permis- 
sion: 

“The board desires to call the attention of your 
company to the provisions of Section 13 of Chapter 340 
of the Session Laws of 1905, which reads in part as 
follows: 


It shall be unlawful, and a violation of this act for any 
railroad company to change the classification of its freights, or 





Young man, fifteen years’ R. R. experience, last six 
years in Freight Traffic Dept., now employed, 
desires change of location; prefers position in 
Freight Traffic Dept., either R. R. or Industrial. 
Address C. T. B., Traffic World, Chicago. 


POSITION WANTED 


Young man, 32 years of age, ten years’ 
experience in railroad general freight depart- 
ment and commercial house, handling 
rates, claims, etc., desires railroad or 





commercial position. Best references. V— 


09, Traffic World, Chicago. 





Vol. VII, No. 14 





to raise the charges therefor, without first having obtained an 
order from said commissioners permitting such, 


“It has come to the notice of the board that in q 
number of instances rules and regulations have beep 
canceled or amended to such an extent as to result ip 
an increase in the rates charged for the transportation 
of certain commodities within the state. 

“Such action is indirect violation of the law, and 
this is to advise that no rate, rule or regulation go 
changed will be recognized by the board as the lawfy! 
rate, rule or regulation without application first having 
been made to the commission for permission to make 
such change, and the written consent of the commis 
sion obtained therefor.” 


Will Test Passenger Rate Law 


Pittsburg, Pa., April 7——The Pennsylvania and the 
Pittsburg, Cincinnati, Chicago & St. Louis railway com- 
panies are seeking to have the act of April 5, 1907, by 
which railroads in Pennsylvania are required to charge 
only 2 cents a mile for transportation, declared uncon- 
stitutional and void by bills in equity which have been 
filed in Common Pleas Court for Allegheny County. 

The bills of complaint ask for preliminary injunc- 
tions against the county authorities restraining them 
from demanding payment or bringing any suits for 
recovery of penalties imposed by the act of 1907 in the 
event that the plaintiff companies should not comply 
with the terms thereof, thus indicating that the plain- 
tiffs contemplate trying the experiment of raising its 
passenger rates. It is asked further that the act and 
its enforcement be declared contrary to the constitu 
tions of the state and of the United States. 


Situation Wanted 


With established Commercial Industry as Traffic Man- 
ager. Have had a most complete and thorough edu- 
cation in traffic affairs gained through 15 years’ ex- 
perience. Am fully conversant with the duties and 
usages of Commercial Traffic Departments. Am 
located in Chicago, but would consider offer elsewhere 
if sufficiently attractive. Best of references as to 
ability and character. Address 


X 212, Traffic World, Chicago 


POSITION WANTED 


Commerce Lawyer, well versed in corpora- 
tion, constitutional and interstate commerce 
law. Employed at present with commerce 
lawyer, but wishes position of greater oppor 
tunities, preferably with a railroad, where he 
can make commerce law a specialty. Salary 
to start, $3,000. 3 


H. M.-18 TRAFFIC WORLD 
CHICACO, ILL. 
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Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


You can reach this big and growing market 


The National Petroleum News 


Representing Independept Oil Men 
Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 
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service. 










Steel Tanks Tank Cars na 

Pipe Boilers : 

Hose Steam and dling of Red Ball freight; 
Hose Couplings Gas Engines senger records are kept. 
Belting Chemicals 


authors. 


fields. 
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LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—-The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Comtmerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
View to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 


resentative shipping concerns in the 
United States. 

j Officers 

_€. Lincoln, President, 


omm’r Merchants’ Exchange Traffic 
Bureau, St. Louis, Mo. 


W. M. Hopkins, Vice-President, 
st. Transp. Dept. Board of Trade, 
Chicago, Ill, 


WD. Hurlbut. Secretary-Treasurer, 
- M., Wisconsin Pulp & Paper Co., 
89 Jackson Blvd., Chicago, III. 


ILLINOIS. 
Lake County Manufacturers’ Association. 
E. P. Sedgwick, Pres., Waukegan. 
National Implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Mer., 
American Trust Bldg., Chicago, Tl. 
Sterling 
Manufacturers’ and Shippers’ 
Association, 
In charge of traffic at industries at 
Sterling and Rock Falls, Il. 


) ee awe? eae President 
W. K. Palmer............ Vice-President 
J. We. PAatt...cesss Secretary-Treasurer 
We, ES ects ccttcesce Traffic Manager 
MINNESOTA, 


Northeren Pine Manufacturers’ 
tion. H. 


Associa- 
S. Childs, Secy., Minneapolis. 


MISSOURI. 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 

Commercial Club. H. G. Krake, Comm'r, 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bidg., Kansas City. 


NEW YORK. 


Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany, 


YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER ¢. HUEBNER 


(UNIVERSITY OF PENNSYLVANIA) 


An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
Explains in detail the development of 
the rate-making in different sections of the coun- 
the organization of the traffic departments 
of typical lines, the division of labor, the han- 


express and Pullman traffic exhaustively treated. 
This work is the result of long study by its 
In addition, 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
Two volumes, over 900 pages, 
over 150 charts, maps and reproductions of forms 
on American 
Thoroughly up-to-date. 


Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


30 Soc. MARKET ST., CHICAGO, ILL. 


how freight and pas- 
Freight, passenger, mail, 


it has had the benefit of 


illustrated with 


railroads to-day. 


TRAFFIC CLUBS 


National League of Traffic Clubs. Z. V. 
Hartman, Pres.; Carl K. Landes, Secy. 
The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Secy. 
The Traffic Club of New York. F. E. Her- 

riman, Pres.; C. A, Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia, F. A. 
Bedford, Pres.; C. W. Summerfield, Secy. 
The Traffic Club of St. Louis. C. R. Gray, 

Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg. O. M. Ells- 
worth, Pres.; T. J. Walters, Secy, 

The Transportation Club of Indianapolis. 
John L. Ketcham, Pres.; L. E. Stone, 
Secy. 

The Traffic Club of New England, Boston. 


T. E. Byrnes, Pres.: Wm. C. Brown, 
Secy. 
The Transportation Club of Cincinnati, 


O. G. Fetter, Pres.; C. C. Spalding, Secy. 

The Transportation Club of Louisville. 

S J. Irwin, Pres.; Fred H. Behring, 
ecy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 

Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. Chas. Mil- 
bauer, Pres.; E. G. Weil, Secy. 

The Traffic Club of Seattle. F. W. Parker. 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
— G. Norvell, Pres.; W. R. Hurley, 

ecy. 

The Rallroad Club of Kansas City, Mo. 
James L. Marens, Pres.: Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. UL. Sevier, Pres.; 
O. F. Redd, Secy, 
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Directory of Transfer Agents, Freight Forwarders, 
Custom House Brokers, etc. 


Warehousemen, 


CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, GA. 


BALTIMORE TRANS- 
FER CO. 
Light & Lombard Sts. 
BALTIMORE, MD. 


| THE BENEDICT WARE- 
HOUSE & TRANS. CO. 
15th and Welton Sts. 


DENVER, COLO. 


UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, IND. 


F. A. WALSH & CO. 
MILWAUKEE, wis. 


BSINGHAMTON, N. Y. 


MERCHANTS’ WARBHOUSE COM- 
PANY. 8 transfer and fer- 
warding. The Quackenbush Compeny 


BUFFALO, N. Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “Unsurpassed 
facilities” for storing, handling, trans- 
ferring and forwarding goods. 


Tele- 
phone No. 683. 


CHICAGO, ILL. 


IJUDSON FRBIGHT FORWARDING 
Co., INC., 448 Marquette Bldg. Car- 
load distribution to all se at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all es a, cipal western 
and Pacific Coast 


AND WAREHOUSE & TRANS- 


MINN. TRANS. & STOR- 
AGE CO. 
122 S. sth St. 
MINNEAPOLIS, MINN. 


WARWICK - THOMSON 
co 


654-660 West g4th 8t 
NEW YORK 


| SOUTHWEST TRANS- 

| FER & STORAGE CO. 
| OKLAHOMA CITY, 

| OKLA. 


PHILADELPHIA WARE- 
HOUSE CO. 


PHILADELPHIA, PA. 


PROVIDENCE WARE- 
HOUSE CO. 


PROVIDENCE, RL 


ete MICH. 
USON an LTD., foot of 


atntatratt es 


yo and forwarding 
Special attention to carload distribu- 


waa READING TRUCK CoO., 6th and 


two or more parties. M 
livered as ordered. 


ELMIRA, N. Y. 
BLMIRA STORAGE & SUPPLY CO. 
—— bg transferring and for- 


Warehouses accessible to all 
ra Prompt service 


LOS ANGELES, CAL. 


i“ ANGELES TRANSFER CoO., 
Broad 


830 
way. and freight 
distribution: consignments and car- 
specialty 


our . BEistablished 1885 


LOUISVILLE, KY. 
PUBLIC WAREHOUSE 
Import and export 
'. er and re- 
.. custom house brok- 
and free 


THE COLORADO 
TRANSFER & STORAGE 
co. 


PUEBLO, COLO. 


BOWMAN TRANSFER §&. 
& W. CO. 
708 E. Main &t. 


RICHMOND, VA. 


en 


SEATTLE TRANSFER 
co. 


SEATTLE, WASH. 


GEORGIA LIGHTERAGE 
& TRANSFER CO. 


SAVANNAH, GA. 


THE TOLEDO WARE 


HOUSE CO. 


1309-19 Lagrange Street. 
TOLEDO, OHIO 


ST. LOUIS, MO. 


EXPRESS & TRAN 
‘ —— of bulk shipments. 
carloads less. Consignments %- 
licited. 


SALT LAKE CITY, UTAH. 


PIONEDR TRANSFER 
615 Tribune Genera! transfer 
and distributing agemts. Carload dit- 
tribution our Spemteity emus and 
prompt. Established 


SCRANTON, PA. 


WILKESBARRE, PA. 


WAREHOUSE © 
, transfer and forwarding. 
mbush Co. 
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ers, 


TO MANUFACTURERS: 


To reach the western trade promptly and economically many of your compet- 


tors in the central and Eastern States have found it greatly to their advan- 





\GE age to establish distributing warehouses or branch factoriesgat the Missouri 
LO river.--- Perhapstyouyare planning to do the same. If you are}thinkinggof 
locating, a distributing warehouse or a branch factory in, the. middle west, it 
RS will:be worth your, while to communicate with us. \ have sotiething of red 

interest to present to you. 
VA. Address 
8 ey ‘ is og d 
, Business Men’s League of St. Joseph, Mo. 
ER 
ASH. 


Commissioner .j&,, 


In many important lines St. Joseph is the Leading Merchandise 
Distributing Center west of the Mississippi River. During 
the year 1910 western retail dealers tothe number of 5,000 
made personal visits to this market to purchase goods. 





-— MEMBERSHIP 


“=I! TRAFFIC SERVICE BUREAU 
or VALUE 


THE BIG SHIPPER—whose traffic manager might otherwise have to make frequent trips to 
Washington. 


THE SMALLER ONE—whose traffic manager has other work, hence cannot give to traffic 
matters that careful study which enables him Solve st some ane of ¢ those difficult traffic problems. &f 


THE SHIPPER WHO HAS NOJTRAFFICI NV MANAGER —and who, in conse- 
quence, frequently doesn’t know concerning the legality of some rate, the validity of some 
claim, the proper interpretation of some ruling, etc., etc. 





r0USB. © 


nater ant LET US EXPLAIN FURTHER—WRITE US TODAY 


Ss THE TRAFFIC SERVICE BUREAU 


OLD NUMBER, 126 MARKET STREET 


HOUSE, NEW NUMBER, 30 SOUTH MARKET STREET CHICAGO, ILL. 


rwardin 
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NOW READY 


Conference Rulings Bulletin 
NUMBER 5 
Expected Any Day 


Photographic Reproductions, Printed on Good 
Paper—Regular Tariff Size 


CANCEL ALL PREVIOUS ISSUES 
MANY IMPORTANT CHANGES 


YOU MUST HAVE THESE ISSUES 


TO BE UP TO DATE 
18-A B-5 


SINGLE COPIES .. . 35c SINGLE COPIES ae peay 
10 to 25 “6... le. 6806 BACH 110 to 25 “ee eae 
, 25 to 100 
100 to 500 
Over 500 


Orders for 10 copies or less, by mail, postage paid. Larger orders 
by mail, express or freight, at consignee’s option and expense. 


THE TRAFFIC SERVICE BUREAU 


30 South Market St. (Old Number 126 Market St.) Chicago 


ORDER NOW © 





